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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA, 
c/o United States Attorney 
United States Courthouse 

Plaintiff : CIVIL 
v. ACTION 


BLAKE CONSTRUCTION COMPANY, INC., : NO. 376-'58 
33 E Street, S.W. = 
Washington 4, D. C. 


and 


ARTNA CASUALTY & SURETY COMPANY, ° 
1700 K Street, N. W. : 
Washington, D.C. 


Defendants 


COMPLAINT 
(To Recover Money Due on Contract) 


Comes now the United States of America by its attorney, the United 
States Attorney in and for the District of Columbia, and claims against the 
defendants as follows: 

: Count I 

1. Jurisdiction of this Court is based on Section 1345 pf Title 28 
of the United States Code. 

2. Defendant Blake Construction Company, Inc., hereinafter refer- 
red to as the contractor, is now, and at all times mentioned herein was, a 
corporation duly created and existing under the laws of the State of Dela- 
ware, doing business in Washington, D. C., and with its principle office at 
33 E Street, S. W., Washington 4, D. C. 
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3. Defendant Aetna Casualty and Surety Company, hereinafter re- 
ferred to as the surety company, is now, and at all times mentioned herein 
was, a corporation duly created and existing under the laws of the State of 
Connecticut, doing business in Washington, D. C., and with executive offices 
at 1700 K Street, N.W., Washington, D. C. 

4. Onor about December 28, 1950, the plaintiff, through its author- 
ized officials of the General Services Administration, entered into a con- 
tract, Contract GS-03-B-1013, whereby the defendant contractor was to 
furnish the materials and perform the work for the rehabilitation of cer- 
tain basement space in plaintiff's Pentagon Building in Arlington, Virginia. 

5. Said contract provided, among other things, that upon completion 
of the work by the contractor but prior to final payment by plaintiff, plaintiff's 
contracting officer would determine whether any excessive profits were be- 
ing made by the contractor under said contract and in the event it was de- 
termined that excessive profits were being made, then the contract price 
would be re-negotiated by the parties. The contract provided further that 
if the parties should fail to agree upon a proper adjustment of the contract 
price by re-negotiation, then the disagreement would be resolved pursuant 
to the Disputes Clause in Article 15 of U.S. Standard Contract Form No. 23. 

6. Upon completion of performance by the contractor, an examination 
was made by plaintiff's contracting officer of all expenditures by the con- 
tractor made under the contract and it was determined by said officer that 
the contractor had been paid under the contract the amount of $57,281.10 in 
excess of allowable expenditures, which amount constituted excessive profits. 

7. Pursuant to said determination, plaintiff's contracting officer 
made demand upon the contractor on March 6, 1953 for the amount of $57,281.10, 
and, thereupon, the contractor appealed said determination in accordance with 
the provisions for appeal provided by the terms of the contract. 

8. As a result of said appeal, a final decision was made by plaintiff's 
authorized official, the Administrator of the General Services Administration, 


that the contractor had received excessive profits in the amount of $57,281.10, 


and, accordingly, the appeal was denied. 
9. Numerous demands have been made upon the contractor for the 
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sum of $57,281.10 but it has refused and still refuses to pay said sum in 
violation of its contract with plaintiff. 
Count II 
Further claiming against defendants, and for a second count, plain- 
tiff alleges: 
10. The allegations set forth in paragraphs 1, 2, 3, 4, 5, 6,7, and 
8 above are hereby referred to and incorporated in this count as fully as 
if they were herein repeated. 
11. Defendant contractor received the sum of $57,281.10 in excess 
of the amount to which it was entitled under the terms of said contract and 
is indebted to plaintiff for said sum but has refused and still refuses to pay 
it. 
Count DT 
Further claiming against defendants, and for a third count, plaintiff 
alleges: 


12. The allegations set forth in paragraphs 1, 2, 3, and 4 above are 
hereby referred to and incorporated in this count as fully as if they were 


herein repeated. 
13. Said contract between the parties was reduced to writing in the 
form of a letter of intent and understanding dated December 28, 1950, which 
was prepared by plaintiff's authorized representatives and agreed to by 
defendant contractor's officials on December 28, 1950, and said contract 
was formally acknowledged by the contractor by letter dated January 10, 
1951. 
14. Said letter of intent and understanding incorporated by refer- 
ence and made a part of said contract the provisions and conditions set 
forth in U. $. Standard Contract Form No. 23 - Revised and U. S. General 
Conditions Form SE-36, dated January 5, 1946. 
15. Said letter of intent and understanding provided that the con- 
tract was subsequently to be formalized by the execution of a lump-sum con- 
tract on U. S. Standard Contract Form No. 23-Revised, and provided further 
that said formal contract would consist of, in addition to said Form No. 23- 
Revised, the letter of intent and understanding of December 28, 1950, 
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appropriate specifications and drawings, and U.S. General Conditions 
Form SE-36, dated January 5, 1946. 

16. Said General Conditions Form SE-36 provided in paragraph 12 
thereof that if upon completion of the work required under the contract the 
plaintiff's contracting officer should determine that excessive profits had 
been made by the contractor, then the parties would re-negotiate the con- 
tract price. 

17. On or about May 1, 1951, the plaintiff and the contractor, through 
their authorized representatives, formalized the said contract by the execu- 
tion of U. S. Standard Contract Form No. 23-Revised. Said formalized con- 
tract provided that the amount to be paid to the contractor for performance 
would be $753,362.76. 

18. General Conditions Form SE-36, heretofore referred to was 
physically omitted from the formally executed contract docume nts inadver- 
tently and by clerical error and through the mutual mistake of the parties. 

19. After completion of performance by the contractor and pursuant 
to the provisions of said Form SE-36, plaintiff's contracting officer re- 
negotiated the contract price and determined on March 6, 1953 that the con- 
tractor had received excessive profits in the amount of $57,281.10. The 
contractor appealed said determination and on appeal the contracting offi- 
cer's determination was sustained. 

20. It was the intent of the parties from the beginning of and through- 
out the execution of the contract that said contract would be subject to re- 
negotiation in accordance with the provisions of Form SE-36 and that the 
contractor would not be entitled to receive, or to retain if payment was 
made, any amount of the contract price which was determined to be excessive 
profits. 

21. The intent and understanding of the parties up to the time of 
completion of said contract was that said Form SE-36 was part of the for- 
mally executed contract. 


22. Numerous demands have been made upon the contractor for the 


sum of $57,281.10 as excessive profits pursuant to said re-negotiation pro- 
visions of the contract between the parties but the contractor has refused 
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and still refuses to pay said sum in violation of said re-negotiation pro- 
visions. 
Count IV 

Further claiming against defendants, and for a fourth count, plaintiff 
alleges: 

23. The allegations set forth in paragraphs 1 through 21 above 
are hereby referred to and incorporated in this count as fully as if they 
were herein repeated. 

24, On or about December 28, 1950, defendant contractor, at the 
request of plaintiff and in consideration of said contract with plaintiff, and 
for the purpose of securing to plaintiff the due performance of said contract, 
executed with defendant surety company a performance bond dated Decem- 
ber 28, 1950 wherein defendant contractor as principal and defendant surety 


as surety acknowledged themselves to be held and bound unto plaintiff in the 


sum of $376,681.38, for payment of which sum they bound themselves jointly 
and severally. 
25. The condition of said performance bond was that if defendant 
contractor should fully and properly perform the above mentioned contract 
with plaintiff, the said bond would be void, otherwise to remain in full force 
and effect. 
26. Plaintiff has duly performed all of the conditions of said contract 
whereas defendant contractor has failed to do so in the respects stated above 
in that it has failed to pay plaintiff the sum of $57,281.10 in compliance with 
the said re-negotiation provisions of the contract and is, accordingly, in- 
debted under the contract to plaintiff in the sum of $57,281.10. 
27: Defendant surety company under and by the terms of said per- 
formance bond is jointly and severally indebted to the plaintiff in the said 
sum of $57,281.10. 
WHEREFORE, plaintiff demands judgment as follows: 
1. Against defendants in the amount of $57,281.10, plus interest at 
6% per annum thereon from March 6, 1953; 
2. In the alternative, reformation of the formal contract documents 
executed on May 1, 1951 by adding thereto and making a part thereof General 
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Conditions Form SE-36 and, in addition, judgment in the amount of $57,281.10, 
plus interest at 6% per annum thereon from March 6, 1953; 
3. And such other and further relief as the Court may deem appropri- 


ate. 
/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ E. Riley Casey 
Assistant United States Attorney 


| /s/ Thomas H. McGrail 
DATED: Feb. 13, 1958 Assistant United States Attorney 


[Filed March 14, 1958] 


ANSWER OF THE AETNA CASUALTY AND SURETY COMPANY, 
DEFENDANT. 


* * * * * 
SEVENTH DEFENSE 
This defendant says that it was not party to the negotiations and 
transactions which took place between the plaintiff and defendant, Blake 
Construction Company, Inc., prior to December 28, 1950 and from that date 
to June 1, 1951 as allegedin the complaint nor did it have knowledge of 
plaintiff's proposal to incorporate renegotiation provisions in the contract 
as alleged in the complaint; that the bond which was given by this defend- 
ant as surety secured the performance of the contract executed on or about 
June 15, 1951 although dated December 28, 1950 which said contract con- 
tained no provision for renegotiation; that this defendant was not asked to 
execute said bond until about June 1, 1951 and executed said bond about June 
15, 1951. 
* * * 
/s/ Alexander M. Heron 
/s/ Dickson R. Loos 
* * * * 


Attorneys for Defendant, The Aetna 
Casualty and Surety Company 
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[Filed March 17, 1958] 


ANSWER OF DEFENDANT, 
BLAKE CONSTRUCTION COMPANY, INC. 


First Defense 
Plaintiff's complaint fails to state any cause of action upon which 


any relief may be granted. 


Second Defense 
This defendant admits the allegations of paragraphs one (1), two (2), 
and three (3) of plaintiff's complaint. 
This defendant denies that it entered into any contract on or about 
December 28, 1950, as alleged by plaintiff hereinin paragraphs |four (4) and 
five (5) of its complaint, and avers that on the contrary plaintiff, on said 
date agreed with defendant, only that it would on or before March 1, 1951, 
enter into a Negotiated Lump Sum Contract, pending negotiation and execu- 
tion of which this defendant was authorized and directed to proceed with 
the work to an extent not to amount to more than $200,000.00, with the under- 
standing that if no Lump Sum Contract was thereafter negotiated and executed 
by March 1, 1951, or such later date as might be agreed upon between the 
parties, plaintiff might terminate the work and pay defendant's costs plus 
its profits on so much of the entire project as had been performed to date 
of termination without liability for loss of defendant's anticipated profits 
for the whole project. 
This defendant admits the allegations of paragraph six (6) of plaintiff's 
complaint but avers that such determination by plaintiff's contracting officer 
was not in accordance with any agreement between the parties, was in viola- 
tion thereof and was invalid. 
This defendant admits the allegations of paragraphs seven (7), eight 
(8) and nine (9) of plaintiff's complaint except as to the conclusions alleged 
therein. 
This defendant alleges that Count II of plaintiff's complaint is repeti- 
tious of Count I and states no new, different or alternative ground for relief 
and should be stricken. 
This defendant reasserts his responses of paragraphs one (1) through 


8 


four (4) of plaintiff's complaint in answer to paragraph twelve (12) thereof, 
and admits the allegations of paragraph thirteen (13) of said complaint. 

This defendant admits the allegations of paragraph fourteen (14) of 
plaintiff's complaint but denies that plaintiff's incorporation by reference 
of the items alleged was valid or effective in that the same were at variance 
to the understandings, ‘intents and agreements of the parties and being gen- 
eral conditions were repugnant to the special conditions to which the parties 
agreed and under which the work was prosecuted. 

This defendant! admits the allegations of paragraphs fifteen (15) 
through eighteen (18) inclusive of plaintiff's complaint, but reasserts its 
answers thereto as stated in the immediately preceding paragraph; further 


averring however that while the substance of paragraph 12 of General Con- 
ditions Form SE-36 is as set forthin paragraph sixteen (16) of plaintiff's 
complaint, said paragraph twelve was at no time made part of any formalized 
contract between the parties, and said defendant further denies that its omis- 
sion was as for the reasons alleged in plaintiff's complaint. 


This defendant admits the allegations of paragraph nineteen (19) 
of plaintiff's complaint and denies those of paragraphs twenty (20) and 
twenty-one (21). 

This defendant admits that plaintiff has made demands as alleged, 
but denies the conclusions stated in paragraph twenty-two (22) of plaintiff's 
complaint. 

This defendant adopts all of its previous allegations and responses 
as its response to paragraphs twenty-three (23) through twenty-seven (27) 
of plaintiff's complaint to the extent that such paragraphs relate to it, but 
deny that it was obliged to or did provide any bond as alleged pursuant to 
its commitments of December 28,1950. 


Third Defense 
For further defense hereto this defendant avers as follows: 
1. On, to wit, January 10, 1951, this defendant undertook to perform 
certain work for plaintiff subject to negotiation of a lump sum contract there- 
for to be resolved and executed on or before March 1, 1951. Pending such 
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negotiation, defendant was authorized and directed to re with the work 
concerned provided however that such work to be so performed in the in- 
terim would not exceed in cost to the plaintiff, $200,000.00, and further pro- 
viding that absent any negotiated lump sum contract by March 1, 1951, 
plaintiff might terminate defendant's work upon payment to defendant for 
its performance to such termination together with its profit to buch time 
together with other incidental expenses. | 

2. On February 28, 1951, no negotiated lump sum contract having 
been negotiated and defendant having performed nearly up to its authoriza- 
tion of $200,000.00, plaintiff extended the time for negotiating a lump sum 
contract to May 1, 1951, directed defendant to continue its performance and 
increased its authorizations to $400,000.00. | 

3. Thereafter, on or about March 26, 1951, the situation still pre- 
vailing and performance progressing satisfactorily, plaintiff again extended 
the time for concluding a formal contract by defendant to May 15, 1951, and 
increased its authorized expenditures to $600,000.00, to all of which defend- 
ant agreed. | 

4. On or about April 2, 1951, plaintiff completed and submitted its 
specifications to defendant for its use in preparing its lump sum bid, and on 
April 2, 1951, plaintiff invited and requested defendant to bid on the "Re- 
habilitation of Basement" in strict accordance with "Specifications dated 
PB-REG-3, March 15,1951, * * GENERAL CONDITIONS dated Sept. 15, 
1942, and addendum thereto dated May 15, 1944." Defendant pursuant to 
such invitation submitted its bid for $753,362.76 under date of May 1, 1951. 

5. Plaintiff thereafter on or about June 13, 1951, accepted defendant's 
bid and awarded it a formal contract which did not include any requirement 
for renegotiation as:is claimed herein by plaintiff. | 

6. This defendant avers that it fully performed and completed its 


contract in accordance therewith and is not obligated to the return to plain- 


tiff of any payments made thereunder. | 
Fourth Defense | 

This defendant states for further defense hereto that it at no time 

ever agreed to any renegotiation of its contract, nor to any requirement 
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that the same be renegotiated, it having always been defendant's understand- 


ing that the lump sum quoted by it would carry with it any gains or losses 
which it might sustainin performance. 


Fifth Defense 

This defendant states for further defense hereto that plaintiff waived 
any rights to renegotiate any part of the contract claimed by it for any por- 
tion thereof completed prior to May 1, 1951, by upon said date negotiating 
and entering into a contract with defendant for a lump sum, the major por- 
tion of which had already been performed, and which performance was sub- 
ject to, and controlled only by the prior agreement of the parties, under which 
plaintiff has at no time asserted any claim. 


Sixth Defense 
This defendant for further defense avers that plaintiff's claim herein 
is barred by the Statue of Limitations or alternatively by plaintiff's laches 
or by estoppel. 


[Filed March 17, 1958] 
COUNTERCLAIM 

Comes now the defendant herein and for counterclaim herein avers 
as follows: 

1. On, to wit, May 1, 1951, pursuant to an invitation to bid issued 
by plaintiff under date of April 2, 1951, upon the Drawings, Specifications 
designated as PB-REG-3, March 15,1951, and General Conditions dated 
September 15, 1942, defendant submitted a lump sum bid to plaintiff for 
Rehabilitation of Basement (Pentagon Building) for the sum of $753,362.76. 

2. Defendant had prior to such proposal already performed and was 
then performing the same work upon which it was invited to and did submit 
such lump sum bid. In such prior performance defendant had been authorized 
to perform work to amount to not in excess of $600,000.00 to May 1, 1951. 

3. Thereafter under date of May 1, 1951, but not actually issued to 
or received by defendant until June 13, 1951, plaintiff accepted defendant's 
lump sum bid and a formal contract based thereupon which did not include 
any provision for renegotiation was executed by the parties hereto for 
$753,362.76 on, to wit, June 21, 1951. 
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4. On, to wit, August 13, 1951, as a result of changed factors in- 
volving the contract of the parties hereto, defendant voluntarily] reduced 
its contract to $710,894.11, being a credit allowance thereupon pf $42,468.65. 
Said credit and modification was likewise made by defendant upon a lump 
sum basis and under defendant's belief that no renegotiation pertained to its 
contract. 
5. Defendant completed its contract in its entirety to the satisfac- 
tion of plaintiff on or about May 29, 1952, and thereupon became entitled to 
payment of $23,827,26 upon its contract, no part of which has been hereto- 
fore paid. 
6. Defendant avers that it is entitled to set-off by counterclaim 
herein its claims against plaintiff to, but not in excess of plaintiff's claims 
herein. 
WHEREFORE the defendant files this counterclaim against plaintiff 
herein and prays that so much of the balance of $23,827,26 as is due de- 
fendant under its contract and of $42,468,65 as was heretofore voluntarily 
credited against the contract of the parties may be set off against any claim 
allowed plaintiff herein in full extinguishment of the same. 
WHITEFORD, HART, CARMODY & WILSON 
By /s/ Harry L. Ryan, Jr. 
Harry L. Ryan, Jr. 
JURY DEMAND 
Comes now the defendant herein and demands trial by jury upon all 
issues herein. 
WHITEFORD, HART, CARMODY & WILSON 


By /s/ Harry L. Ryan, Jr. 
Harry L. Ryan, Jr., 
815 15th Street, N.W., 
Washington 5, D. C. 

Attorneys for Defendant, 

Blake Construction Company, Inc. 


[Certificate of Service] 
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[Filed May 9, 1958] 


PLAINTIFF'S ANSWER OF THE COUNTERCLAIM OF 
DEFENDANT CONSTRUCTION COMPANY 


Answering the counterclaim of defendant Construction Company, 
plaintiff denies that the contract between the parties herein was instituted 
on or after May 1, 1951 and avers that the contracting proceedings on or 
after May 1, 1951 consisted of the formalizing of a prior existing contract; 
and plaintiff denies further that said contract did not include a provision 
for renegotiation of the contract price, and denies that defendant Construc- 
tion Company was of the belief that such a provision was not included in 
the said contract. And, in further answer to the Counterclaim, plaintiff 
incorporates here the allegations set forth in paragraphs 12 through 21 of 
its complaint and, further, denies all allegations in the Counterclaim incon- 
sistent therewith. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ 3%. Riley Casey 
Assistant United States Attorney 


/s/ Thomas H. McGrail 
Assistant United States Attorney 
[Certificate of Service] 


[Filed February 12, 1960] 
PRETRIAL STATEMENT OF DEFENDANT, 
BLAKE CONSTRUCTION COMPANY, INC. 
On or about December 28, 1950, defendant was engaged by plaintiff 
to commence performance of certain work at the Pentagon Building rehabil- 
itating a portion of its basements. No price was agreed upon but a maximum 
expenditure until further agreement was fixed. 
The parties further agreed that they would in time enter into a formal 
negotiated lump sum contract. 
Defendant began work and from time to time plaintiff authorized in- 
creased maximum expenditures until by approximately April 30, 1951, 
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defendant had done work to the extent of about $600,000.00. 

On April 2, 1951, and while defendant had been proceeding, plaintiff 
invited bids for the work involved, and on May 1, 1951, plaintiff accepted a 
bid from defendant of $753,362.76, which bid had been accompanied by a 
breakdown of defendant's anticipated costs, overhead and profit. In ac- 


cepting defendant's bid, plaintiff submitted contracts to defendant which 
plaintiff had itself prepared and which defendant accepted and executed. 
The same were dated December 28, 1950, and executed May 1, 1951, but 
as of December 28, 1950. Said contracts contained no requirement for re- 
negotiation. 

Defendant proceeded to completion of its contract, during the course 
of which completion it, as a result of changes therein, credited |plaintiff with 
$42,468.65 upon said contract. Upon completion, defendant was entitled to 
$23,827.26 from plaintiff which it has never received. 

Upon completion defendant requested inspection and acceptance of 
the work and payment of the above balance. Inspection and acceptance of 
the work was effected, but plaintiff asserted claim to have the right to ex- 
amine and audit defendant's books and records relating to their contract 
and to redetermine the contract price. 

Defendant duly objected to this demand stating its reasons therefore, 
but plaintiff proceeded nevertheless to audit defendant's books, following 
which plaintiff notified defendant that it was claiming to be entitled to a re- 
duction of $81,108.36 in contract price, which credited by the $23,827.26 re- 
maining unpaid to defendant, resulted in overpayment claimed by plaintiff 
of $57,281.10, for which this suit was brought. 

Upon insistance of plaintiff efforts were made to enforce this deter - 
mination on defendant administratively which action was after) notice to 
plaintiff that defendant deemed plaintiff's action to be without legal justifica- 
tion. 

Defendant's legal contentions are that: 

1. The contract executed May 1, 1951, retroactive to December 28, 
1950, is the sole controlling document, and it contains no rights to plaintiff 
to either reduce defendant's price or renegotiate the contract. 
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2. Alternatively, if renegotiation pertained as a matter of statute 
as distinguished from contract, compliance with the controlling statutes 
was not had by plaintiff 

3. Alternatively, the decision purportedly made administratively 
and relied upon by plaintiff was contrary to law and to the evidence, and 
furthermore is not binding or conclusive upon questions of law disposed of 
therein or thereby. 

4. Alternatively, when plaintiff executed a contract on May 1, 1951, 
incorporating approximately $600,000.00 worth of work already performed, 
and took no steps to reevaluate the same, plaintiff effectively waived the 
right to negotiate said work or the costs and profits therein and is estopped 
from later so doing. 

5. Plaintiff's claim herein is barred by the Statute of Limitations. 


COUNTERCLAIM 
Defendant counterclaims against plaintiff herein for the balance of 
$23,827.26 remaining due it, and also to rescind its voluntary credit of 
$42,468.65 allowed on its contract, if for any valid reason the Court herein 
allows any relief to plaintiff under its claims, the claim for $23,827.26 
being absolute, and that for $42,468.65 being conditional, as stated above. 


STIPULATIONS 
. All correspondence between the parties. 
. The contract of May 1, 1951. 
. Plans, specifications and drawings. 
. Any audits made by either party. 


. Record of Board of Review of General Services Administration. 


WHITEFORD, HART, CARMODY & WILSON 


By /s/ Harry L. Ryan, Jr. 
815 Fifteenth Street, N.W. 
Washington 5, D. C. 
Attorneys for Defendant 
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[Plaintiff's] 
PRE-TRIAL STATEMENT 


The United States of America has filed a complaint for money due 
from defendant, Blake Construction Company, Inc. The complaint is in 
four counts. 

Count I states a claim for $57,281.10 due and owing pursuant to the 
terms of a letter contract executed on December 28, 1950. 

Count II states a claim for $57,281.10 which sum was paid by plaintiff 
to defendant in excess of the sum to which defendant was entitled under the 
letter contract of December 28, 1950. 

Count Ill states a claim for reformation of a formal contract exe- 
cuted on or about May 1, 1951, and for payment by defendant to plaintiff of 
the sum of $57,281.10 in accordance with the formal contract so reformed. 

Count IV states a claim against defendant, Aetna Casualty and Surety 
Company as surety on the performance bond of defendant, Blake Construc- 
tion Company, Inc. 

The circumstances out of which this action arose began in the sum- 
mer and fall of 1950 when, because of the outbreak of hostilities in the Far 
East, it became necessary to expand the office space of the Pentagon Build- 
ing by renovating space in the basement of said building. As the scope of 
the hostilities expanded, it became apparent that the limited renovation orig- 


inally contemplated would be inadequate. Preliminary planning was begun 
put, before detailed plans and specifications could be completed and a con- 
tract for work in accordance therewith be entered into in the normal manner, 
it would be necessary to make extensive revisions to provide for the ever- 
increasing needs of the Armed Forces. Finally, in December, 1950, the 
need for office space had become so acute that it was essential for some 
work to be commenced immediately, even though final plans and specifica- 
tions had not been completed. The emergency was such that the necessary 
determinations were made for the work to be contracted for by negotiation, 
rather than by advertised procurement methods. Accordingly jon December 
28, 1950, the General Services Administration, on behalf of the Government, 
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entered into a letter contract with defendant, Blake Construction Company, 
Inc., for performing the necessary work. 

This letter contract made specific reference to Form SE-36, "Gen- 
eral Conditions (Negotiated Lump-Sum Contracts)", dated January 5, 1946, 
incorporating therein as if fully set forth all the provisions thereof. This 
letter contract also provided, inter alia, that "this letter contract: will be 
formalized. . . . and this letter contract, ... the General Conditions (Nego 
tiated Lump-Sum Contracts) Form SE-36 dated January 5, 1946, . . . will 
be made a part of "the formal contract when the latter should be executed. 
Included in Form SE-36 was a provision that, upon completion of the work, 
"ijn the event an examination shall reveal any excessive profits, the 
contract price shall be renegotiated.” 

In the spring of 1951, when the work had been approximately 90% 
completed, the contemplated formal contract was executed. When the pa- 
pers constituting the formal contract were being assembled, Form SE-36 
was omitted through ¢lerical error. When the parties signed the formal con- 
tract they were mutually mistaken in believing that Form SE-36, with its 
renegotiation clause, had been included therein. 

After completion of the work examination of defendant's books and 
records was made and revealed overpayment by plaintiff to defendant in 
the amount of $57,281.10, which were considered excessive profits. The 
contracting officer's determination to this effect was set out in his letter 
to defendant dated August 26, 1953. 

Defendant, maintaining that the contract was not subj ect to renego- 
tiation appealed this determination to the Administrator, General Services 
Administration, who, after a hearing was conducted by the Administration's 
Board of Appeals and Review, denied the appeal, affirming the contracting 
officer's determination. 

Defendant, still maintaining that the contract was nce renegotiable, 
refuses to return the $57,281.10. 

Plaintiff requests leave to file a motion for summary judgment. 


| /s/ Francis L. Young, Jr. 

| Assistant United States Attorney 

Attorney for Plaintiff 
[Certificate of Service] United States of America 
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| Filed February 12, 1960] 
PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CASE: 

Complaint for reformation of contract, and for recovery|of excess 
profits. 

PLAINTIFF, U.S.A., contends that on Dec. 28, 1950, General 
Services Administration, on behalf of P US, entered into a written 
letter contract, dated Dec. 28, 1950, with D Blake Construction Co. 
for certain work in rehabilitating a portion of the basement at the 
Pentagon Building; that in view of the immediate necessity of proceeding 
with the work, the letter contract was entered into with the understanding 
that a formal contract would be executed later. 

That the letter contract of Dec. 28, 1950, made specific reference 
to Form SE-36, General Conditions (Negotiated Lump-Sum Contracts)", 
dated January 5, 1946 incorporating therein as if fully set forth all the 
provisions thereof. This letter contract also provided, inter alia, that 
"this letter contract will. be formalized . . . and this letter contract, ... 
. .. the General Conditions (Negotiated Lump-Sum Contracts) Form 
SE-36 dated January 5, 1946, . . . will be made a part of" the formal 
contract when the latter should be executed. Included in Form SE-36 
was a provision that, upon completion of the work, "in the event an 
examination shall reveal any excessive profits, the contract price shall 
be renegotiated". 

That on or about April 2, 1951, P sent D Blake an invitation to 
bid, in response to which D Blake submitted its bid in the amount of 
$753,362.76; that this was a formality and no other persons were invited 
to bid on the contract. Thereafter, a formal contract dated Dec. 28, 1950, 
was executed on May 1, 1951, the work then being approximately 90% 


completed; that when the papers constituting the formal contract were 


assembled, Form SE-36 was omitted through clerical error; that when 
the parties signed the formal contract they were mutually mistaken in 
believing that Form SE-36 with its renegotiation clause, had been 

included therein; 
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That after completion of the work, examination of D Blake's Spooks 
and records was made and revealed over-payment by P to D Blake in 
the amount of $57, 281 10; which were considered: excessive profits; that 


the contracting officer's determination to this effect was. set out. in. his - 
letter to D Blake, " dated Aug..26,1953. : 

That D Blake, maintaining the contract was not subject to renego- 

: tiation, appealed the determination of excess profit to the administrator, 
GSA, who, after a hearing conducted by GSA's Board of Appeals and 
Review, denied the appeal, affirming the oor officer's determina - 


tion; 

That D Blake, still maintains the contract was not penegotiable 
and refuses to return the $57 281.10. 

Plaintiff claims that its contract with D. Blake was subject to 
redetermination of excess profits under, alternatively, (1) the letter 
contract of Dec. 28, 1950, (2) the formal contract executed May 1,.1951, 
as it should be reformed by the Court to include the renegotiation pro- 
vision omitted through mutual mistake, (3) the Renegotiation Act of 
1951, or predecessor statutes, (T.50, App. USC Sec. 1191); and seeks 
judgment in the sum of $57,281.10 with interest at 6% from March 6, 
1953. 

As to defendant Aetna Casualty and Surety Co., P contends that 
said D Aetna is obligated to P in the sum of $57,281.10 with interest as 
aforesaid, as surety for D Blake under a performance bond, dated 
Dec. 28, 1950. 

DEFENDANT , Blake Construction Co., admits that under a written 

_ letter contract, dated Dec. 28, 1950, it was engaged by P to commence 
performance of certain: work at the Pentagon Building, rehabilitating a 
portion of its basements, no price being agreed upon, but a maximum 
expenditure fixed until further agreement; and that the parties further 
agreed they would enter into a formal negotiated So ree contract 
later. 

D Blake contends that it began work, and from time to time, P 
authorized increased maximum expenditures, until by approximately 
April 30, 1951, D had performed work to the extent of approximately 
$600 ,000.00; 
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That on April 2, 1951, while D was proceeding with the work, P 
invited bids for the work involved, and on May 1, 1951, P accepted D's 
bid in amount of $753,362.76, which bid had been accompanied by a break- 
down of D's anticipated costs, overhead, and profit; that in accepting D's 
bid, P submitted a contract to D, which P had itself prepared and which 
D accepted and executed; that said contract was dated Dec. 28, 1950, but 
was executed on May 1, 1951, and contained no requirement for| renegoti- 
ation; and that D Blake accepted the contract as submitted without any 


understanding that it was subject to renegotiation. 

That D proceeded to completion of the contract, during the course 
of which, as a result of changes therein, it credited P with $42 468.65 
upon said contract; that upon completion, D was entitled to a balance of 


$23,827.26 from P, which it has never received. 

That upon completion D Blake requested inspection and acceptance 
of the work, and payment of the above balance; that inspection and 
acceptance of the work was perfected, but P asserted the right to examine 
and audit D's books and records relating to the contract, and ta redeter- 
mine the contract price; that D duly objected to this demand, but P 
proceeded nevertheless to audit D's books, following which P notified 
D Blake it claimed to be entitled to a reduction of $81,108.36 in contract 
price (gross excess profits) , on which was credited by P the $23,827.26, 
remaining unpaid to D, leaving the over-payment of excess profits 
claimed by P $57 281.10. 

Upon insistence of P, D Blake filed its appeal with GSA Board of 
Appeals and Review, after notice to P that D deemed P's action without 
reasonable justification. 

D Blake's legal contentions are: 

1. The contract executed May’1, 1951, retroactive to Dec. 28, 1950, 
is the sole controlling document and it contains no rights to P either to 
reduce D's price, or to renegotiate the contract; 

2. Alternatively , if renegotiation under the statute be applicable 
(as distinguished from under the contract) , P did not comply with the 
controlling statute (Renegotiation Act) in that the statute would |have 
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required renegotiation of all contracts of D Blake with the government, 
and in failing to observe certain existing regulations or accounting 
practices which should have been followed in evaluating excess profits; 
3. Alternatively, the decision purportedly made in the administrative 
appeal, relied on by P, was contrary to the law and to the evidence, and 


is not binding or conclusive upon questions of law disposed therein or 


thereby; 

4, Alternatively, when P executed the contract on May 1, 1951, 
incorporating approximately $600 ,000 .00 of work already performed, and 
took no steps to re-evaluate the same, P waived the right to renegotiate 
on said work or the cost and profits therein, and is estopped from later 
so doing; 

5. That P's claim is barred by the one-year Statute of Limitations 
under 50 USC, App Sec. 1191 (c) (3), and that said statute began to run 
Dec. 28, 1950, the date of the original contract. 

COUNTER-CLAIM OF DEFT. BLAKE CONST. CO. 

D counter-claims against P, U.S.A., for the balance of $23 ,827.26 
remaining due on the contract price, and also to rescind the credit of 
$42,468.65 voluntarily allowed by Blake on the contract if the Court 
should hold the contract subject to renegotiation, the claim for $23 827.26 
being absolute, and that for $42,468.65 being conditional, as stated above. 

P, U.S.A., denies that it owes D Blake anything under the contract. 

DEFENDANT, Aetna Casualty and Surety Company, contends as 
follows: 

1. Said D adopts the defenses and contentions of the D Blake 
Construction Co., Inc. as set forth in its pretrial statement; 

2. This D was not party to the negotiations which took place between 
the P and D Blake. This D is not bound by those negotiations, nor any 
agreements which may have been reached in the course of them, other 
than as stated in the formal written contract between the parties which 
was secured by the bond of this deft. There is no requirement for 
renegotiation of that contract and this deft's liability is in no event more 
extensive than the contract terms; 
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3. This D is protected from responsibility for any amounts which 
might be payable by the Blake Const. Co., Inc. under the provisions of 
Title 50 App. USC, Section 1191 (c)(2)(e). 


* * * 


| Filed March 9, 1960] 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
| Let this be filed. 

/s/ Matthews, Judge 
3/9/60] 

Comes now the plaintiff, the United States of America, by its at- 
torney, the United States Attorney, and moves the Court for summary 
judgment therein in its favor against both defendants for the reason that 
there is no genuine issue as to any material fact and plaintiff ji entitled 
to judgment as a matter of law. 

There are attached hereto and made a part hereof a aaty| certified 


copy of each of the following documents from the records of the General 
| 


Services Administration: | 
Exhibit A-1: Contracting Officer's decision letter, dated 
August 26, 1953. | 
Exhibit A-2: Proceedings before Board of Review on 
February 24, 1954. 
Exhibit A-3;: Decision and Recommendation of Board of 
Review, dated September 24, 1954. 
Exhibit A-4: Decision letter of Administrator, General 
Services Administration, dated September 27, 1954. 
Exhibit A-5: Performance Bond of Blake Construction 
Company, Inc., and Aetna Casualty and Surety Company. 


/s/ Oliver Gasch 
United States Attorney | 


/s/ Edward P. Troxell | 
Principal Assistant United States Attorney 


/s/ John F. Doyle 
Assistant United States Attorney 


/s/ Francis L. Young, Jr. | 
| Certificate of Service] Assistant United States Attorney 
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| Filed March 9, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


I - Material Facts As To Which There Is No Genuine Issue. 

The circumstances out of which this action arose began in the 
summar and fall of 1950 when, because of the outbreak of hostilities in 
the Far East, it became necessary to expand the office space of the 
Pentagon Building by renovating space in the basement of said building. 

As the scope of the’ hostilities expanded, it became apparent that the 
limited renovation originally contemplated would be inadequate. Prelim- 
inary planning was ‘begun but, before detailed plans and specifications 
could be completed and a contract for work in accordance therewith 
entered into in the normal manner, it repeatedly became necessary to 
make revisions to provide for the ever-increasing needs of the Armed 
Forces. Finally, in December 1950, the need for office space had become 
so acute that it was essential for some work to be commenced immediately , 
even though final plans and specifications had not been completed. The 
emergency was such that the necessary determinations were made to 
permit the work to be contracted for by negotiation, rather than be adver- 
tised procurement methods (i.e., competitive bidding) . 

On December 28, 1950, an official of the General Services Adminis- 
tration discussed terms of a proposed contract for this work with Mr. 
Jack I. Bender, President of defendant Blake Construction Co. The under- 
standings arrived at were reduced to writing on the same day in a letter 
addressed to defendant which included, inter alia, six numbered paragraphs. 
Paragraph numbered 4 was in pertinent part as follows: 


"4, The contract will include a clause providing for renego- 


tiation at completion of the work. This clause requires the con- 
tractor to keep records of costs of all labor materials, tools , 
equipment, and sub-contracts, etc. At the completion of the job 
the records will be examined and if it is found that an excessive 
profit has been made, the contract price will be: renegotiated by 
means of a deduction proposal." 
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On the same date, December 28, 1950, a contracting officer of the 
General Services Administration, on behalf of the United States), trans- 
mitted to defendant another letter containing certain proposals ,|and stating 
that acceptance thereof would constitute the letter contract between the 
parties. This letter made specific reference to Form SE-36, "General 
Conditions (Negotiated Lump-Sum Contracts)", dated January 5), 1946, in- 
corporating into the letter as if fully set forth all the provisions thereof. 
This letter also provided, inter alia, that "this letter contract will be for- 
malized by the execution of a lump-sum contract on U.S. Standard Form 
23-Revised, and this letter contract, . . . |and] the General Conditions 
(Negotiated Lump-Sum Contracts) Form SE-36 dated January 5), 1946, ... 
will be made a part of" the formal contract when the formal contract 
should be executed. Subsequently defendant noted its acceptance of the 
proposals contained in this letter. 

Paragraph 12 of Form SE-36, dated January 5, 1946, "General 
Conditions (Lump-Sum Contracts)", is as follows: 

12. RENEGOTIATION OF CONTRACT: (a) Upon completion 
of the work required hereunder, but prior to final payment, the 
Contracting Officer shall determine whether, in his opinion, any 
excessive profits have been made by the contractor. In the event 
an examination shall reveal any excessive profits, the contract 
price shall be renegotiated. If the parties fail to agree upon the 
adjustment to be made the dispute shall be determined as| provided 
in article 15 of U.S. Standard Form No. 23, Construction Contract. 

'(b) Separate books of account and records shall be kept by 
the contractor for the work hereunder, and no part thereof shall 
be destroyed without the written consent of the contracting officer 
obtained in advance of its destruction." rae 
Article 15 of U.S. Standard Form No. 23-Rev., "Contract (Con- 

struction)", is as follows: 

“Article 15. Disputes. -- Except as otherwise specifically 

provided in this contract, all disputes concerning quéstions of fact 
arising under this contract shall be decided by the contracting officer 
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subject to written appeal by the contractor within 30 days to 

the head of the department concerned or his duly authorized 

representative , whose decision shall be final and conclusive upon 

the parties thereto. In the meantime the contractor shall dili- 

gently proceed with the work as directed.” 

On or about May 1, 1951, when the work had been approximately 90% 
completed, the contemplated formal contract was executed. When the papers 
constituting the formal contract were being assembled, Form SE-36, with 
its renegotiation clause, was omitted. When the parties signed the formal 
contract, Form SE-36, with its renegotiation clause, was not included 
therein. 

After completion of the work, a dispute arose between the parties as 
to whether or not the subject contract was renegotiable. Pursuant to the 
"disputes clause" of the contract, Article 15 of U.S. Standard Form No. 
23-Rev., Contract’ (Construction)", the contracting officer determined 
that, when the formal contract was executed, on May 1, 1951, both parties 
intended that the contract be renegotiable as provided in paragraph 12 of 
Form SE-36. Examination of defendant's books and records revealed 
overpayments by plaintiff to defendant in the amount of $57 281.10, which 
were determined by the contracting officer to be excessive profits. The 
contracting officer's determinations were set out in his letter to defendant 
dated August 26, 1953, which directed defendant to transmit a check refund- 
ing the amount of these excessive profits. 

Defendant appealed to the Administrator , General Services Admin- 
istration, who referred the matter to the agency's Board of Appeals and 
‘Review. After a hearing the Board advised the Administrator that it 
agreed with the contracting officer's determinations, concluded that the 
contract was renegotiable , and recommended that defendant's appeal be 
denied. The Administrator ruled accordingly. 

A performance bond, dated December 28, 1950, was executed by 
defendant Blake Construction Company as principal and defendant Aetna 
Casualty and Surety Company as surety in the amount of $376,681.38, con- 
ditioned upon Blake's well and truly performing and fulfilling "all the under- 
takings, covenants, terms, conditions, and agreements of said contract..." 
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II - Argument 
The administrative determinations of fact in a dispute under this 
Government contract are "final and conclusive unless the same [are] 
fraudulent or capricious or arbitrary or so grossly erroneous as necessarily 
to imply bad faith, or [are] not supported by substantial evidence.” 41 U.S.C. 
§321. 


Although the ultimate question: "Is the contract renegotiable TM 
may well be a question of law, this question of characterization depends 


for its determination upon the answer to another question, viz x "What was 
the intent of the parties when they signed the formal contract ?'' This is a 
question of fact, and the administrative decision of it is final, subject only 


to the condition set out in the statute above. 
* * * 


| Filed March 24, 1960] 
AFFIDAVIT OF EUGENE FIELDS 


[In support of Motion of Aetna] 


[filed this date] 
DISTRICT OF COLUMBIA: ss 

Eugene Fields, being first duly sworn on oath deposes and says: 

1. As Attorney in Fact on behalf of The Aetna Casualty and Surety 
Company I was authorized to and did execute a bond conditioned on the 
faithful performance of Contract No. GS-03-B-1013 by the Blake Construc- 
tion Company, Inc. Said contract was dated December 28, 1950. 

2. Neither at the time of the execution of said bond nor at any time 
prior thereto was I aware of any agreement between the agents of the United 
States of America and the agents of the Blake Construction Company, Inc., 
arrived at either orally or by correspondence, which was in any way in- 
consistent with or in addition to the terms of said contract as then written. 
Neither at the time of execution of said bond nor at any time prior thereto 
did I have any knowledge that the agents of the United States and the agents 
of the Blake Construction Company, Inc., intended that said contract should 
be subject to renegotiation. | 
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3. If said contract had provided for renegotiation, I would not 
have been authorized by The Aetna Casualty and Surety Company to execute 
said bond. 


/s/ Eugene Fields 

The Aetna Casualty and Surety Company 
1700 K Street, N. W. 

Washington 6, D.C. 


| Filed April 28, 1960] 


OPPOSITION OF DEFENDANT , BLAKE CONSTRUCTION 
CO. INC., TO PLAINTIFF'S MOTION FOR SUMMARY 
JUDGEMENT ,' AND SAID DEFENDANT'S CROSS MOTION 
FOR SUMMARY JUDGMENT OF DISMISSAL OF 
PLAINTIFF'S COMPLAINT. 


PLAIN Eee eee 
Comes now the defendant, Blake Construction Co. Inc., and in op- 


position to plaintiff's motion for summary judgment herein, and in support 
of its cross motion| for a summary judgment dismissing plaintiff's com- 
plaint, adds the following material facts as to which there is no genuine 
issue herein. 

1. Paragraph 3 of the letter from which plaintiff quotes on page 2 
of its memoranduni, being plaintiff's letter of December 28, 1950 to defend- 
ant, Blake, provided in essence that as soon as plaintiff could complete its 
drawings and specifications defendant would submit an itemized proposal 
to plaintiff for performing the work and would become entitled therein to 
5% for overhead and 5% for profit. Said paragraph further provided that 
when plaintiff's proposal had been checked and the lump-sum amount agreed 
upon by plaintiff and defendant, plaintiff would prepare and forward to de- 

f endant a formal lump-sum negotiated contract. Said paragraph provided 
that all non-competitive subcontracts and/or purchase orders would be 
subject to renegotiation. 

2. Paragraph 4 of said letter was as stated by plaintiff, but also 
contained the following additional language: 
"The amount (not percentage) mutually agreed upon for profit 
when the formal contract is executed will not be reduced because 
of savings effected in performing the work." 
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8. This letter contains no reference or identification whatever of 
Form SE-36"General Conditions (Negotiated Lump-Sum Contracts)" nor 
of U.S. Standard Form 23-Revised. | 

4. On January 18, 1951, defendant noted its acceptance of plaintiff's 
proposal with a reservation of understanding that "the enclosed letter con- 
tract is to be formalized by the execution of a lump-sum contract". (Ex- 
hibit 1 hereto). | 

5. On February 2, 1951, defendant submitted to plaintiff a breakdown 
of its anticipated costs of doing the work required by plaintiff, amounting in 
total to $693,550.00. Of this amount, $533,500.00 represented work to be 
subcontracted. (Exhibit 2 hereto) | 

6. By February 28, 1951, plaintiff had authorized defendant to make 
commitments or expenditures up to $400,000.00. (Exhibit 3 hereto) 

7. On March 20, 1951, defendant submitted to plaintiff its breakdown 
of previous expenditures and its estimated cost to complete. Its estimate 
was then $712,509.09 upon a straight time basis, or $739 528.31 if on 
overtime. (Exhibit 4 hereto) 

8. On March 27, 1951, plaintiff authorized defendant to increase its 


limits for commitments or expenditures to $600,000.00, and extended the 


time for formal execution of a lump-sum contract to May 15, 1951. 
(Exhibit 5 hereto) | 
9. On April 2, 1951, plaintiff requested formal bids on the work in- 
volved herein and defendant submitted its bid on plaintiff's "Form of Bid" 
form accompanying the same with a complete breakdown analysis of the 


anticipated cost of the job including its and its subcontractors' work. This 
breakdown showed the defendant's bid on the job was $753,362.76. Of this 
sum, $609,781.48 represented the work of subcontractors, and $70 3040.53 
represented the dollar amount of defendant's overhead and profit (Exhibit 
6 hereto). | 
10. On May 1, 195t, defendant executed the contract tendered to it 
by plaintiff, which recited that it was entered into as of December 28, 1950, 
although not executed until May 1, 1951, as aforesaid. Said contract was on 
U.S. Standard Form No. 23 - Rev., and from its page numbers and context 


28 
was complete in every detail. It did not contain any reference to or include 
any of the text of Form SE-36. 

11. Thereafter , upon nearing completion, and on peace 13,1951, 
defendant again computed its costs of completion and as a result of savings, 
reduced the contract price voluntarily to $710,894.11, accompanying its re- 
diction by a statement of its costs supporting the voluntary reduction. 

12. Subsequently, as plaintiff has alleged it made demands upon 
defendant to renegotiate its contract. Defendant opposed these demands 


which were projected upon the purported authority of Paragraph 12, General 


Conditions, Form SE-36, upon the asserted positionof defendant that Form 
SE-36 was no part of its contract, and further that the contract was not 
susceptible as a matter of law to renegotiation. (Exhibit 7 hereto) 

13. Despite defendant's protests, plaintiff nevertheless thereafter 
proceeded to dispose of the contentions between the parties herein without 
regard to whether they involved questions of law or fact entirely upon the 
basis of their unilateral determination that General Conditions, Form SE-36, 
Paragraph 12, was a part of defendant's lump-sum contract. Defendant 
repeatedly contested this position, and without at any time conceding the 
propriety of any action taken by plaintiff, treated such action at best as 
action being taken’ by plaintiff under Article 15 of Contract Form No. 23 - 
Rev. (Disputes). Despite this legal position, plaintiff proceeded through 
its agencies to effect a renegotiation of defendant's contract, upon which 
renegotiation it now seeks judgment from defendant for the amount it de- 
termined to be excess profit. 

* * * * * 

From consideration of the foregoing applicable questions of law it 
has always thus been defendant's position that its contract as formalized 
upon U.S. Standard Form 23 - Rev., constituted and remained the only 
controlling document extant between itself and plaintiff, and that no dis- 
pute of fact existed anywhere within its four corners whereby plaintiff 
might without defendant's consent and acquiescence reform the same. It 
submits that plaintiff's attempted reformation and all, subsequent proceed- 
ings flowing therefrom were from inception, invalid, and that accordingly 
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plaintiff's motion for summary judgment should be denied, and defendant's 
motion for summary judgment of dismissal, granted. 
WHITEFOR D, HART , CARMODY & WILSON 


By /s/ Harry L. Ryan, Jr. 

815 - 15th Street, N. W. 
Attorneys for Defendant, 

Blake Construction Company, Inc. 


| Filed April 28, 1960] 


EXHIBIT NO. 1 


[| Attached to Opposition of Defendant , Blake Construction Company, Inc., 
to Plaintiff's Motion for Summary Judgment, and Cross Motion for 
Summary Judgment of Dismissal of Plaintiff's Complaint] 


January 18, 1951 


General Services Administration 
Public Buildings Service 
Seventh and D Streets, S. W. 
Washington 25, D.C. 


Re: GS-03-B-1013, Rehabilitation 
of Pentagon Basement, Arlington, Va. 


Gentlemen: 

We are enclosing herewith two (2) copies of your contract, dated 
December 28, 1950 and covering the above project, accepted the 10th day 
of January, 1951. 

It is our understanding that the enclosed letter contract is to be 
formalized by the execution of a lump-sum contract. 

Very truly yours, 
BLAKE CONSTRUCTION COMPANY, INC. 


By 
Jack I. Bender 
President 
JIB: sv 
Enclosure 


CC-job 


30 


| Filed April 28, 1960] 


EXHIBIT NO. 2 


| Attached to Opposition of Defendant , Blake Construction Company, Inc., 
to Plaintiff's Motion for Summary Judgment, and Cross Motion for 
Summary Judgment of Dismissal of Plaintiff's Complaint] 


February 2, 1951 


Public Buildings Service 

Chief, Construction and Repair Division 
Room 6508 Federal Supply Building 
Seventh and D Streets, S. W. 
Washington 25, D.C. 


SUBJECT: Cont. GS-03-B-1013 
Rehabilitation of Pentagon 
Basement, Pentagon Build- 
ing, Arlington, Virginia 


Gentlemen: 

We submit herewith breakdown of monies showing the anticipated 
cost for the work to be performed at subject project. This is in accord- 
ance with the information requested by the General Services Administra- 
tion to show the extent of the work. This contract will embrace mechani- 
cal work, plumbing, heating and air conditioning; electrical work throughout; 
carpentry; demolition; masonry; and general labor. Also included are sub- 
contracts and purchase orders issued by Blake Construction Company, Inc. 
for toilet partitions’, hollow metal doors, ceramic tile work, asphalt tile, 
plastering, and acoustical tile work. 

Enclosed you Will find two copies of breakdown, prepared by William 
H. Singleton Company, Inc., for mechanical work, showing estimated cost 
of $455,000. Also enclosed is breakdown of estimated cost in amount of 
$68,000, submitted by Walter Truland Corporation for electrical work. 
Blake Construction Company, Inc. costs to perform all carpentry, con- 
crete, masonry work, and to do all common labor, will be $150,000. The 
estimated cost to complete the painting work will be $10,000. 

Subcontracts , purchase orders for toilet partitions, hollow metal 
doors, asphalt tile, plastering work, acoustical tile, and ceramic tile, 
will amount to $10,550. | 
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The estimated cost for the completion of the work under this 
contract is approximately $693,550. 

All work will be performed in accordance with the drawings fur- 
nished us by the General Services Administration and we list herewith 
the numerous areas where the work is being performed. Command Post 
Offices, Western Union Communication Section, Personnel Record and 
Filing Section, New Woman's Toilet in Communications Section, and 
the Pentagon Power House (work in connection with 1000 hp refrigerator 
compressor). 

Under the terms of the letter of intent dated December 28, 1950, 
we are permitted to expend the sum of $200,000 to perform the work 
under this contract. We would, therefore, appreciate receiving your 
authorization for the additional sum of $493,550 so that we, in turn, may 
increase the amounts of our subcontracts with the mechanical and electri- 
cal contractors and expend the additional monies necessary for the 
completion of our own work. 


' Ls Your letter of December 28, 1950 does not allow us to increase 


the amounts of any contract without the authorization of your office. 

As you know, this work is progressing very rapidly and we would 
therefore appreciate your expediting the issuance of the authorization 
for the additional monies required for this project. 


Very truly yours, 
BLAKE CONSTRUCTION COMPANY, INC. 


By 


Jack I. Bender 
President 


32 


| Filed April 28, 1960] 


EXHIBIT NO. 3 


| Attached to Opposition of Defendant , Blake Construction Company, Inc., 
to Plaintiff's Motion for Summary Judgment, and Cross Motion for 
Summary Judgment of Dismissal of Plaintiff's Complaint] 


February 28, 1951 


Blake Construction Co., Inc. 

33 E Street, S. W. 

Washington, D.C. Arlington, Virginia 
Pentagon Basement 
GS-03-B-1013 


Gentlemen: 

Reference is made to your letter contract dated December 28, 1950 for 
Rehabilitation of the Pentagon Building basement space for office use. 
Your contract is hereby modified so as to extend the time allowed for 
formal execution of 2 lump sum contract from March 1, 1951 to May 1, 
1951 and increasing! your limit for commitments or expenditures which 
you are authorized to make relative to the work, from $200 ,000 to 

$400 000. 

In all other respects the terms and conditions of your letter contract 
dated December 28, 1950 remain unchanged. 

Please indicate your acceptance of the foregoing by signing and returning 
three copies of this letter to this office. 


UNITED STATES OF AMERICA 
GENERAL SERVICES ADMINISTRATION 


By /s/ F. Kaufholz, Jr. 
Deputy Regional Director 
Public Buildings Service 


Accepted this 13 day 
of March, 1951 
BLAKE CONSTRUCTION CoO., INC. 


By /s/ Jack I. Bender 
PRESIDENT 
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| Filed April 28, 1960] 
EXHIBIT NO. 4 


| Attached to Opposition of Defendant, Blake Construction Company, Inc., 
to Plaintiff's Motion for Summary Judgment, and Cross Motion for 
Summary Judgment of Dismissal of Plaintiff's Complaint] 


March 20, 1951 


Public Buildings Service 

Chief, Construction and Repair Division 
Room 6508 Federal Supply Building 
Seventh and D Streets, S. W. 
Washington 25, D.C. 


Re: Rehabilitation of Pentagon| 
Basement, Arlington, Va. 


Gentlemen: 

We submit for your information breakdown of the moneys expended 
and estimated for expenditure on the work covered at subject project. 
Also enclosed is copy of schedule showing overtime work which has been 
put into this project and the estimated balance to complete it. 


It is to be noted that we have shown our 5% overhead and 5% profit 
on the estimated balance to complete the work. This overhead and profit 
has been included in the cost up to and including the 25th of February. 
Our original final estimate for the painting work was $10,000. We have 
been advised by our subcontractor, John W. Johnson, Inc., that this 
amount will have to be increased due to the extra work entailed in paint- 


ing ducts and piping, etc. We, therefore, request approval of an 
additional $10,000 for the painting work at the above project. 
Very truly yours, 
BLAKE CONSTRUCTION COMPANY, INC., 


By 
Jack I. Bender 
President 
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| Filed April 28, 1960] 
| Enclosure to Ex. No. 4] 


Rehabilitation of Pentagon Basement 
Pentagon Building, Arlington, Va. 


Cont. GS-03-B-1013 
[Mar. 5, 1951] 


Work completed through 2-25-51: 
Regular Time, Schedules A & B $107,575.61 


Overtime, Schedule C 13,202.16 
$120,777.77 


Estimated cost to complete: 


Regular Time , Schedules A & B $591 ,731.32 


Overtime, Schedule C 27,019.22 
$618,750.54 


$739 528.31 


EXHIBIT #4 (3) 


BLAKE CONSTRUCTION CO., 33 ESTREET, SOUTHW WASHINGTON 4, D.C. 


Rehabilitation of Pentagon Basement 
Pentagon Building, Arlington, Va. 


Cont. GS-03-B-1013 
SCHEDULE A 


AIR FORCE COST, 2-25-51 EST. BALANCE TOTAL 


Blake Construction Co., Inc. $32,129.93 $26,927.00 $59,056.93 
Stebbing & Martin, Inc. 2,554.80 | 2,554.80 
* Walter Truland Corporation 4,421.49 * 19,082.93 23,504.42 
John W. Johnson, Inc. 5,501.82 5,412.86 10,914.68 
William H. Singleton Co., Inc. 23,243.75 65,522.00 88,765.75 


$67,851.79 $116,944.79 $184,796.58 


98360 GSA 

Blake Construction Co., Inc. $ 1,404.85 i$ 1,404.85 
98360-2 74 Blake Construction Co., Inc. 3,154.02 $ 6,303.00 9,457.02 
98360 John W. Johnson, Inc. 342.56 500.00 842.56 
98360-2 74 John W. Johnson, Inc. 200.00 200.00 
98360 William H. Singleton Co.,Inc. 30,509.83 168,248.00 (198,757.83 
98360-274 William H. Singleton Co., Inc. 6,099.79 2,800.00 8,899.79 


$41,511.05 $178,051.00 $219,562.05 


98065 U.S. ORDNANCE 
Walter Truland Corporation 1,007.92 $1,791.22 ($ 2,799.14 


1,007.92 $ 1,791.22 |$ 2,799.14 


U.S. MRU SECTION 


Walter Truland Corporation $ 428.84 $ 3,582.44 ($ 4,011.28 
$ 428.84 $ 3,582.44 ($ 4,011.28 


AF COMMUNICATIONS 
Walter Truland Corporation $ $42,368.30 ($52,146.89 
$42,368.30 [$52,146.89 


PNEUMATIC TUBE SYSTEM 
Blake Construction Co., Inc. $ 3,000.00 |$ 3,000.00 
Airmatic Systems, Inc. $ 8,855.00 |$ 8,855.00 
$11,855.00 {$11,855.00 


* $19,082.93 -- Charged to #97595: Shall be charged to #98360 (G.S.A.) 


EXHIBIT #4 (4) 


Rehabilitation of Pentagon Basement 
Cont. GS-03-B-1013 


SCHEDULE A, Continued 


COST, 2-25-51 EST.BALANCE TOTA 
SEWAGE EJECTOR © OAL 


William H. Singleton Co., Inc. $25,200.00 $25,200.00 
Walter Truland Corporation 515.00 515.00 


$25,715.00 $25,715.00 


1013 POWER HOUSE 
Blake Construction Co., Inc. $ 7,000.00 $ 7,000.00 
Walter Truland Corporation $ 199.58 16,500.00 16,699.58 
John W. Johnson, Inc. 500.00 500.00 
William H. Singleton Co., Inc. 132,410.00 132,410.00 


$ 199.58 $156,410.00 $156,609.58 


$120,777.77 $536,717.75 $657,495.52 


Profit, 5% | 26,835.89 26,835.89 
$563,553.64 $684,331.41 
Overhead, 5% 28,177.68 28,177.68 


$591,731.32 $712,509.09 


ESTIMATED BALANCE TO COMPLETE 991,731.32 
COST, 2-25-51 120,777.77 


$712,509.09 
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EXHIBIT NO, 6(1) - Item 10B 
—— PENTAGON BUILDING, ARLINGTON, VIRGINIA 
REHABILITATION OF BASEMENT — 
PB-REG-3 | 
PROJECT NO. GS-03-B-1013 
FORM - OF - BID 


Woerevncencqensurisavsaneocentonontvaceodsontoenotonsaniatiredees 


Chief, Construction and Repair Division 
Public Buildings Service 

General Services Administration 

Room 6508, 7th & D Streets, 8. W. 
Washington 25, D. C. 


Sir: 


{n compliance with the INVITATION FOR ‘BIDS DATED. 
the undersigned hernby proposes. if this bid is accepted within SO calendsr days from date of the opening, tc furnish the msterials, 
and perform the work for Rahat ilitation ‘of basehent, 


at the 2bove building, in strict accordance with the SPECIFICATIONS sated ..PR=BRG=3,.Maxch. 15,..1951 


' DRAWINGS (if any) mentioned therein; ang the GENERAL CONDITIONS dated SEPT. 15, 1942 and 2ddendum thereto dated 


| MAY 15, 1944 -all of which are meds a part hereof, for the consideralion cf 
| arm 


The bidder represents that the aggregate number of employees of the bidder 
and affiliates is ( ) 500 or more, (® ) less than 500. 


The bidder represents that he ( ) has, (% ) has not, employed or re- 
tained a compeny or person (other than a full time employee) to solicit or 
secure this contract, and agrees to furnish information relating thereto as 
requested by the Contracting Officer. | 


| AMOUNT OF GUARANTEE ‘INCLOSED: $......---.ceccwevcecerere=sssesenceccccrersevsvesnececcnccorersseneneserereesrersnnnensnanccnaenens: cccecceceas 
(See Genera! Conditions) | 

IMPORTANT: — Bofore submitting bid examine carefully the SPECIFICATIONS, GENERAL CONDITIONS, | and DRAWINGS 

(if any). If bidder is a CORFORATION write State of Incorporation under signature and if a PARTNERSHIP give full names of 

all Partners. | 


GSA-WASH DC 51-3564 
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EXHIBIT NO. 6(2) 


| Attached to Opposition of Defendant, Blake Construction Company, Inc., 
to Plaintiff's Motion for Summary Judgment, and Cross Motion for 
Summary Judgment of Dismissal of Plaintiff's Complaint] 


PROJECT GS-03-1013 
REHABILITATION OF PENTAGON BASEMENT 
Arlington, Va. 


BLAKE CONSTRUCTION COMPANY, INC. 


Carpentry; demolition; concrete; general 

labor; masonry; kalamein doors $68 ,669 .40 
Toilet Partitions, including 

Command Post 2,827.00 
Ceramic Tile © * 225.00 
Asphalt Tile Patching 542.65 
Plaster Patching 768.00 

$ 73,032.05 


JOHN W. JOHNSON, INC. 

Painting Work 20,000.00 
WM. H. SINGLETON CO., INC. 

Plumbing, Heating and Air Conditioning Work 469 940.37 


WALTER TRULAND CORPORATION 
Electrical Work — 108,176.31 


LAMB, SEAL & STENCIL CO. 

1 Electric Sign 225.00 
AIRMATIC SYSTEMS, INC. 

Pneumatic Tube System 8,855.00 
STEBBING & MARTIN, INC. 


Acoustical Tile Work 2,554.80 
| Exhibit No. 6(3)] 


EXTRA WORK 


Asphalt Tile Work at Trainasium 

Additional Patching for Plaster Work - 
Pneumatic Tube System 

Additional Outlet for pneumatic tube 


5% Overhead 


5% Profit 
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| Filed April 28, 1960] 
EXHIBIT NO. 7 


| Attached to Opposition of Defendant, Blake Construction Company, Inc. 
to Plaintiff's Motion for Summary Judgment, and Cross Motion for 
Summary Judgment of Dismissal of Plaintiff's Complaint] 


* + LAW OFFICES | April 13, 1953] 
WHITEFORD HART CARMODY & WILSON | 
815 FIFTEENTH STREET NORTHWEST 
WASHINGTON 5, D.C. 


April 9, 1953 


Mr. Gordon S. Barber, Acting Chief 
Construction and Repair Division 
General Services Administration 
Washington 25, D.C. 


Re: 3PCS 
GS-03-B-1013 


Dear Sir: 

Your recent communication addressed to Blake Construction Com- 
pany, Inc., pertaining to proposed renegotiation of Blake Construction 
Company's contract for rehabilitation of the basement of the Pentagon 


Building, has been referred to the writer as attorney for the contracting 


company. 

In the opinion of the writer, your request for renegotiation of the 
Blake Construction Company contract is without legal justification and the 
contractor is presently entitled to payment of the balance of $23,827.26, 
shown to be due it on its final requisition submitted May 29, 1952. 

In regard to the question of renegotiation, it is pointed out that on 
April 2, 1951, Blake Construction Company, Inc., was invited to bid, in 
lump sum form, for rehabilitation of the basement of the Pentagon Building, 
in accordance with specifications PB-Reg. 3, dated March 15, 1951; and 
pursuant to such invitation to bid, submitted a formal offer on May 1, 

1951, to perform the services called for for the consideration of $753,362.76. 

This bid was subsequently accepted through the acceptance of the 
contract prepared by General Services Administration and submitted to 
Blake Construction Company, Inc. 
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A thorough examination of the contract submitted by General Serv- 
ices Administration and executed by the contractor indicates that no pro- 
vision is contained therein subjecting the same to renegotiation. It would, 
therefore, appear that the formal contract herein referred to is controlling 
in this matter and in the absence of retention of rights to renegotiate, such 
rights do not exist. 

It would also appear in support of the above position that the con- 
tract under consideration herein could well be construed to be within the 
classification of contracts exempted under the provisions of the Renegoti- 
ation Act, since the same was ultimately awarded in compliance with an 
offer made under an invitation to bid, and due to the further fact that the 
contract was of such a nature from its inception as to have constituted one 
effected competitively. 

The writer would like to further point out in so far as the proposed 
reduction which has been submitted to Blake Construction Company, Inc., 
is concerned, that after audit of its books and records by your representa- 
tives, even if the contract was one susceptible of renegotiation, full and 
complete consideration of the determination of excessive profits, in accord- 
ance with the permissive factors of Section 4 (I-VI) were not complied 
with in preparation of your order. 


For the sole purpose of applying the principals of the sections above 


referred to as we deem them to apply to the contract, we have subsequent 
to the receipt of your audit had an independent audit of the books and rec- 
ords of Blake Construction Company, Inc., as the same pertained to the 
project in question; completed by its Certified Public Accountants. Without 
going into great detail, since a copy of same is enclosed herewith for your 
consideration, it would appear that a substantial matter, which has received 
no consideration in your audit, is the extent of risk assumed in completion 
of the project, which, in the opinion of the writer, when estimated by the 
company accountants to amount to five per cent of the direct costs of the 
contract, is indeed modest. 

At such time /as you have had an opportunity of examining the audit 
submitted herewith and of considering the positions hereinbefore taken on 
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behalf of Blake Construction Company, Inc., the writer and other repre- 
sentatives of Blake Construction Company, Inc., would be pleased to 
schedule a conference with you at a time mutually convenient, for further 
discussion. 

Very truly yours, 


Harry L. Ryan, Jr. 


HLR: ET 
Enclosure 


| Filed May 11, 1960] 
MEMORANDUM IN OPPOSITION TO DEFENDANT 
BLAKE'S MOTION FOR SUMMARY JUDGMENT AND 
IN REPLY TO DEFENDANT AETNA'S MEMORANDUM 
IN REPLY 
I. 
Motion of Defendant Blake 

1. The United States takes exception to the following statements 
contained in the "material facts" set forth in Blake's opposition|and cross- 
motion. 

a. In Item 9, Blake says that the United States "requested 

formal bids on the work." This statement is inaccurate. As the adminis- 
trative record clearly shows, only Blake received an "invitation to bid" 


form for this project. Blake's realization of this circumstance was ad- 


mitted at the hearing before the Board of Review, at pages 71 and 72 of 
the transcript. 

b. In Item 11, Blake says that it reduced the contract price on 
August 13, 1951, "as a result of savings." At the hearing before the Board 
of Review, Blake asserted a different reason, viz., that this credit deduction 
in August of 1951, was made as the result of the elimination of certain work. 
The Board gave Blake an opportunity to produce evidence in support of this 
position. Blake failed to do so. (Report of the Board, pages 25 and 26.) 
The Government proved to the Board's satisfaction that this deduction 
"was merely to adjust the financial allocation made to this contract so 
that the recaptured funds could be used elsewhere," in view of the fact 
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that both the Government and Blake "were cognizant of the fact that 
ample funds had been provided for the completion of the project." 
(Report of the Board, page 26.) 

c. In Items 2, 3, and 4, Blake seems to assert that the Govern- 
ment violated a provision contained in the contract to the effect that there 
would be no reduction of the amount mutually agreed upon for Blake's 
profit when the formal contract was executed as a result of savings 
effected by Blake. 

i. The document containing this statement was never a 


part of the contract between the parties. 
ii. Blake raises this proposition now for the first time. 
It was not asserted before the Board of Review. 
iii. There is no evidence of record to support a contention 


that such a reduction was effected. 

2. However, none of the foregoing is material to the case. As 
demonstrated in plaintiff's memorandum in support of its motion for 
summary judgment, there are but two questions before this court: 

"What was the intention of the parties, with regard to 
renegotiation, when the formal contract was signed?" 
"Is the contract renegotiable ?" 

The question as to intent is a question of fact. The Board of Review 
and the Administrator, after full hearing, considered this question of 
fact and made a determination. This determination was that the parties 
intended to incorporate the renegotiation provision into the formal con- 
tract. This administrative determination is final and conclusive. The 
formal contract should be reformed accordingly and judgment given the 
United States for the sum to which it is thus entitled. 

3. In addition to the Ninth Circuit, in Lowell O. West Lumber Sales, 
Inc. v. U.S., 270 F.2d 12 (1959), the following courts have recently held 
that the administrative determinations of questions of fact in government 
contract matters are final, and no trial de novo is to be conducted in the 
District Court: 


Tenth Circuit , Hoffman v. U.S., 
(February 10, 1960); 


Eighth Circuit, Wells and Wells, Inc. v. U.S., 
269 F. 2d 412 (1959); 
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District of Oregon, McKinnon v. U.S., 178 F. Supp. 913 
(1959) and U.S. National Bank of Portland v. U.S., 178 
F. Supp. 910 (1959); 


District of Massachusetts, Mann Chemical Laboratories, 
Inc. v. U.S., 174 F. Supp. 563 (1958); and 


Eastern District of Pennsylvania, L. W. Foster Sportswear 

Co. v. U.S., 145 F. Supp. 148 (1956). 

In the case at bar this Court, in making its own determination of the 
question of law ("Is the contract renegotiable?"), must do so inthe light of 
the Board of Review's final and conclusive answer to the question of fact 
("What was the intent of the parties, with regard to renegotiation, when 
the formal contract was signed?"). Lowell O. West Lumber Sales, Inc. v. 
U.S., supra. 

The record shows that the Board found that the parties intended to 
include the renegotiation provisions in their formal contract. Accordingly, 
as demonstrated in the memorandum in support of plaintiff's motion for 
summary judgment, the formal contract should be so reformed and judg- 
ment entered for the United States. 

4. Defendant Blake cites two cases in support of the proposition that 
the courts will not read a Government contract as if a provision) not contained 
therein had been inserted, Camden Iron Works v. U.S., 50C. Cis. 191 
(1915), and U.S. v. Blair, 321 U.S. 731 (1944). The language quoted from 
these opinions consists of mere passing comments of the courts. In neither 
case was it asserted, as it has been conclusively demonstrated in the case 
at bar, that it was the mutual intention of the parties when signing the con- 
tract to include a provision inadvertently omitted. Indeed, in the Blair 
case, it appears that the contractor's intention to complete the work in less 
time than required by the contract was first communicated to the other 
parties concerned subsequent to the signing ofthe contract. 321U./S 733, 734. 

5. Defendant Blake contends that the United States is subject to the 
same principals of contract law as any other legal entity. This is largely 
true, but not entirely so. There is no avoiding the fact that a contract with 
the United States is a contract with the sovereign, and the sovereign has 


rights, just as it has duties, which it does not share with a private indi- 


vidual. Thus, State statutes of limitations are not binding on it, and it 
cannot be bound by actions of its agents acting beyond the scope|of their 
actual authority. See Fansteel Metallurgical Corp. v. U.S., | Ct. Cls. 
__, 172 F. Supp. 268 (1959). | 

* * 


44 EXIBIT A-2 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


BEFORE THE BOARD OF REVIEW 
OF THE GENERAL SERVICES ADMINISTRATION 


Appeal of: : BOARD OF REVIEW 
BLAKE CONSTRUCTION COMEANY, INC. : DOCKET NO. 192 


| Room 6103, GSA Building, 
| 18th and F Streets, N. W., 
Washington, D.C. 
Thursday, February 25, 1954. 
Met, pursuant to notice, at 10:00 o'clock a.m. 
BEFORE: 
MEMBERS OF THE BOARD OF REVIEW 


H. M. KURTH, Acting Chairman 
JAMES T. GOBBEL, Member 
ARCHIE H. COHEN, Member 


PRESENT: 
E. L. KOEPENICK, ESQ., Attorney for the Appellant 


HARRY L. RYAN, JR., ESQ., Associate Attorney for 
the Appellant 


JACK I. BENDER, President, Blake Construction Co., 
Appellant 

JAMES B.C. HOWE, General Counsel's Office - GSA 

ANN W. ANDERSON, General Counsel's Office - GSA 

A. R. ENO, SR., Chief, Construction and Repair 
Division, Region 3 


O. A. WALDROE , Chief, Construction and Supervision 
Branch 


F. P. AMTHOR, Management Engineer, Construction and 
Supervision Branch 
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"Arlington, Virginia 
"December 28, 1950 Pentagon Building 
GS-03-B-1013 


"Blake Construction Company, Inc. 
33 E Street, S. W. 
Washington, D.C. 


"Gentlemen" 


"On December 28, 1950, George B. Sheldon, Jr., Chief, Construction 
and Repair Division, discussed with Jack Bender, President, a 
proposed contract to rehabilitate the Pentagon Building basement 


for office use. 

"The following was understood: 

"1. The contract will be negotiated lump-sum type. Pending its 
formal execution the contractor will be given a letter of commit- 
ment to the effect that he has been selected to perform the work. 
This will be followed by a letter authorizing the contractor to 
proceed with the work under a limit of expenditure of a stated 
amount of money. z 

"2. A Government Construction Engineer will be assigned to super- 
vise the work which will be done at his direction. Tentative drawings 
will be furnished as quickly as possible. 

"3. As soon as drawings and specifications are completed the con- 
tractor will submit through the Construction Engineer an itemized 
proposal for performing the work. This proposal will include 5% 
for overhead and 5% for profit. Field superintendent, timekeeper, 
watchman, insurance, and bonds if required, and not to exceed 
$1,000.00 for small tools will be considered as job costs; but all 
other overhead will be included in the 5%. When the proposal has 
been checked and the lump-sum amount has been mutually | agreed 
upon by the Government and the contractor a formal lump;sum 
negotiated contract will be prepared and forwarded to the contractor 
for signature, for obtaining bonds if required, and return.| All non- 
competitive sub-contracts and/or purchase orders shall be subject 
to renegotiation. 
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"4. The contract will include a clause providing for renegotiation 


at completion of the work. This clause requires the contractor to 
keep records of costs of all labor, materials, tools, equipment, and 
sub-contracts, etc. At the completion of the job the records will be 
examined and if it is found that an excessive profit has been made, 
the contract price will be renegotiated by means of a deduction 
proposal. The amount (not percentage), mutually agreed upon for 
profit when the formal contract is executed, will not be reduced 
because of savings effected in performing the work. 
"5. You will submit a breakdown of the personnel and items to be 
included in overhead. 
"6. You desire to perform the work, are in a good position to start 
immediately and to expedite the job to completion. 
"You are requested to confirm these understandings. 

"Very truly yours, 

"F. Kaufholz, Jr. 

"Acting Deputy Regional Director 
"App. 4710100 Operating Expenses, GSA, 1951 
Allotment 03-2140 
Reimb. 93360 Emergency Operating Expenses, 1951 


"CC: Finance 
Construction Engineer 
GAO 
Mgr. Va. Area 
Supt. Columbia Pike Group 
C&R File 
"GBS:mz (Regional Counsel) (Finance)" 


bo * * * * 
"Region 3 


"Arlington, Virginia 
Pentagon Building 
GS-03-B-1013 


"December 28, 1950 


"Blake Construction Company, Inc. 
33 E Street, 5. W. 
Washington, D.C. 


"Gentlemen: 
"The United States of America (herein called the 'Government') 
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acting through the undersigned Contracting Officer, hereby proposes 
to enter into a contract with you to rehabilitate the Pentagon Building 
basement space for office use. Acceptance of this proposal within 
the time herein specified shall constitute a contract. 
"You are to furnish all labor, material, tools and equipment for 
the work which is to begin immediately and is to be performed in 
accordance with specifications and drawings to be furnished by the 
General Services Administration and the instructions of the Govern- 
ment Construction Engineer. In addition to the foregoing, |all the 
provisions of U. S. Standard Form 23-Revised, including the articles 
of pages 6 and 6(a) thereof and the General Conditions (Negotiated 
Lump-Sum Contracts) Form SE-36 dated January 5, 1946 are 
incorporated and made a part thereof as if fully set forth herein. 
The applicable minimum hourly rates of wages will be furnished 
as soon as possible and thereupon become a part thereof. | 
"Attached are copies of Standard Form 23-Revised and the General 
Conditions. 
"You will furnish performance and payments bonds, if required by 
the Government. 
"This letter contract will be formalized by the execution of a lump- 
sum contract on U. S. Standard Form 23-Revised, and this letter 
contract any modifications thereof, the General Conditions (Nego- 
tiated Lump-Sum Contracts) Form SE-36 dated January 5, 1946, 
the applicable minimum hourly rates of wages, the specifications 
and drawings to be furnished by the General Services Administration, 
together with the appropriate payment and performance bonds to 

be furnished by you if required by the Government will be|made a 


part thereof. Until the ee EIOnE of the formal lump-sum contract, 


you will make me commitments of expenditures relative to the work 
in excess of $200,000. 

"If the formal lump-sum contract shall not have been executed on or 
before March 1, 1951 or on or before such later date as may hereafter 
be mutually agreed upon by the parties hereto prior to March 1, 1951 
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just compensation as may be agreed upon in writing at the time; --" 
MR. RYAN: You left out a line there -- 'The Government may 
terminate this letter contract and pay you --" 
11 MR. KURTH: (Will you put this copy in the files that has got that out 
beginning "provided" -- 

"_-provided: that such compensation shall not include your antici- 
pated profit, but may include the profit on the part of the work 
performed at the time of the termination; and provided, further, 
that if the parties are unable to reach such agreement the Contract- 
ing Officer shall advise the amount to be paid hereunder, and his 
decision shall be subject to written appeal by you within 30 days to 
the Administrator of General Services whose decision as to the 
amount of such compensation shall be final and conclusive upon the 
parties hereto. Upon such payment, title to all materials, equip- 
ment, work in process, finished articles, and all things procured 
or produced by you in the performance of this letter contract shall 
vest in the Government. Until the execution of the formal lump-sum 
contract, you will submit to the Contracting Officer for approval all 
proposed sub-contracts and any proposed purchase order which 
exceeds in dollar amount either $25,000 or five per centum of the 
limit of expenditures then in effect. 
"You may accept this proposal by signing and returning to us the 
attached two carbon copies of this letter within five days after you 
receive it. A copy is attached for your files. 
"This letter contract is authorized by and has been negotiated under 
Public Law 152, 81st Congress, approved June 30, 1949; Public 
Law 843, 81st Congress, approved September 27, 1950. 


"UNITED STATES OF AMERICA 
REGIONAL DIRECTOR 
GENERAL SERVICES ADMINISTRATION 


| "By /s/ F. Kaufholz, Jr. 
"(Acting)" Deputy Regional Director 
"Attachments | Public Buildings Service 


"Accepted this 10th day of January 1951 
"BLAKE CONSTRUCTION COMPANY, INC. 
BY Jack I. Bender /s/ 

President _—__ 


(Title)” S 
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MR. RYAN: Before you start the 6th, may I make two jother 
comments? In reading the letter, the first page of this letter, 


about midway of the second paragraph you read, in reading to jus 


"Form SE-36 dated January 5, 1946 are incorporated and made a 
part thereof" -- our letter reads "herein" -- "hereof as if fully 
set forth herein.'' And the other sentence, "The applicable 
minimum hourly wages will be furnished as soon as possible and 
thereupon become a part" -- you said "thereof" -- our letter reads 
"hereof" again. 


MR. KURTH: I think "hereof"' would be grammatically 
13 correct. However, the typed copy I have does say "thereof" 
in both instances. Now, you have the original? 


MR. RYAN: We have the original here. 


MR. KURTH: Then we will accept the correction. I think 
there is a bona fide copy in the file. 


* * 


48 
just compensation as may be agreed upon in writing at the time; --" 
MR. RYAN: You left out a line there -- 'The Government may 
terminate this letter contract and pay you --" 
11 MR. KURTH: |Will you put this copy in the files that has got that out 
beginning "provided" -- 
''_-provided: that such compensation shall not include your antici- 
pated profit, but may include the profit on the part of the work 
performed at the time of the termination; and provided, further, 
that if the parties are unable to reach such agreement the Contract- 
ing Officer shall advise the amount to be paid hereunder, and his 
decision shall'be subject to written appeal by you within 30 days to 
the Administrator of General Services whose decision as to the 
amount of such compensation shall be final and conclusive upon the 
parties hereto. Upon such payment, title to all materials, equip- 
ment, work in process, finished articles, and all things procured 
or produced by you in the performance of this letter contract shall 


vest in the Government. Until the execution of the formal lump-sum 


contract, you will submit to the Contracting Officer for approval all 
proposed sub-contracts and any proposed purchase order which 
exceeds in dollar amount either $25,000 or five per centum of the 
limit of expenditures then in effect. 

"You may accept this proposal by signing and returning to us the 
attached two carbon copies of this letter within five days after you 
receive it. A copy is attached for your files. 

"This letter contract is authorized by and has been negotiated under 
Public Law 152, 81st Congress, approved June 30, 1949; Public 
Law 843, 81st Congress, approved September 27, 1950. 


"UNITED STATES OF AMERICA 
REGIONAL DIRECTOR 
GENERAL SERVICES ADMINISTRATION 


| "By /s/ F. Kaufholz, Jr. 
"(Acting)" Deputy Regional Director 
"Attachments Public Buildings Service 


"Accepted this 10th day of January 1951 
"BLAKE CONSTRUCTION COMPANY, INC. 
BY Jack I. Bender /s/ 

President 


(Title)” z 
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MR, RYAN: Before you start the 6th, may I make two other 
comments? In reading the letter, the first page of this letter, 
about midway of the second paragraph you read, in reading to|us 
"Form SE-36 dated January 5, 1946 are incorporated and made a 
part thereof" -- our letter reads "herein" -- “hereof as if fully 
set forth herein." And the other sentence, "The applicable 
minimum hourly wages will be furnished as soon as possible and 
thereupon become a part" -- you said "thereof" -- our letter reads 
"hereof" again. 


MR. KURTH: I think “hereof"' would be grammatically 
13 correct. However, the typed copy I have does say "thereof" 


in both instances. Now, you have the original? 
MR. RYAN: We have the original here. 


MR. KURTH: Then we will accept the correction. I think 
there is a bona fide copy in the file. 


* * 


U.S, Standard Form No. 23--Rev. Contract No. GS-03-B-1013 
Approved by the Secretary of the Treasury 
Revised April 3, 1942 


CONTRACT 
(Construction) 


* 


CONTRACT FOR CONSTRUCTION 


THIS CONTRACT, entered into this 28th day of December , 1950 , 
by THE UNITED STATES OF AMERICA, hereinafter called the Government, 


represented by the contracting officer executing this contract, and 
Blake Construction Co., Inc. 
a corporation organized and existing under the laws of the State of Delaware 


e-perinership-econsisting of- 
an-individual trading as- 
of the city of Washington in the State-of- District of Columbia 
hereinafter called the contractor, witnesseth that the parties hereto do mutually 
agree as follows: 

ARTICLE 1. | Statement of work.-- The contractor shall furnish the 
materials, and perform the work for 


Rehabilitation of basement space in the Pentagon Building, 
Arlington, Virginia 


for the consideration of Seven Hundred Fifty Three Thousand, Three 
Hundred Sixty-Two Dollars and Seventy Six. Cents ($753, 362.76) --- 


in strict accordance with the specifications, schedules, and drawings, all of which 
are made a part hereof and designated as follows: 


Specifications for Rehabilitation of Basement, Pentagon Building, 
Arlington, Virginia dated March 15, 1951 and contract drawings 
mentioned therein. 


The work shall be commenced Immediately 
and shall be completed June 1 1951 
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ARTICLE 10. Permits and responsibility for work.-- The 
contractor shall, without additional expense to the Government, obtain 
all required licenses and permits and be responsible for all damages to 
persons or property that occur as a result of his fault or negligence in 
connection with the prosecution of the work, and shall be responsible for 
all materials delivered and work performed until completion and final 
acceptance. Upon completion of the contract the work shall be delivered 
complete and undamaged. 

* * * * * 

ARTICLE 15. Disputes-- Except as otherwise specifically pro- 
vided in this contract, all disputes concerning questions of fact arising 
under this contract shall be decided by the contracting officer subject to 
written appeal by the contractor within 30 days to the head of the depart- 
ment concerned or his duly authorized representative , whose decision 
shall be final and conclusive upon the parties thereto. In the meantime the 
contractor shall diligently proceed with the work as directed. | 


* * * * * 


49 In Witness Whereof, the parties hereto have executed this contract as of 
the day and year first above written, but actually not until May 1, 1951. 


THE UNITED STATES OF AMERICA 


(SIGNED) F.KAUFHOLZ 
Deputy Regional Director 
Public Buildings Service 

(Official title) 


Two Witnesses: Blake Construction Company} Inc. 
—<eeoowe ee 


(Signed) E. M. Puffenberger (Signed) Jack I. Bender), C#7#°07- 
President 


(Signed) Gertrude Cissel 33 E Street, S. W., Washington, D. C. 
(Business address) 
* * * * * 


DIRECTIONS FOR PREPARATION OF CONTRACT 
* * * * * 


2. There shall be no deviation from this standard contract form, 
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except as provided for in these directions, as required or authorized by 
law, or as authorized by the Director of Procurement. Where interlinea- 
tions, deletions, additions, or other alterations are permitted, specific 
notation of those made shall be entered in the blank space following the 
article entitled "Alterations" before signing. This article is not to be 
construed as general authority to deviate from the standard form. Dele- 
tion of the descriptive matter not applicable in the preamble need not be 
noted in the article entitled "Alterations." 

* * * * * 

15. Additional contract provisions and instructions, deemed 
necessary for the particular work, not inconsistent with the standard 
forms nor involving'questions of policy, may be incorporated in the 
specifications or other accompanying papers. 


* * * * * 


GENERAL CONDITIONS Form SE-103 
September 15, 1942 


* * * * 


9. BID GUARANTEES: * * * 

* * * * * 

(d) If the amount of the contract is in excess of $2,000.00 the 
bidder to whom the award is made shall enter into a formal contract with 
the Government (U. S. Standard Form #23), and furnish a performance 
bond (U. S. Standard Form #25) for the protection of the Government, and 
payment bond (U. S. Standard Form #25-A) for the protection of persons 
furnishing labor and materials, each in an amount representing fifty per 
cent (50%) of the contract price, within fifteen days after the prescribed 
forms are presented to him for signature. Said period will be extended 
only upon presentation to the Contracting Officer, within said period, of 
reasons which, in the opinion of the Contracting Officer , justify an ex- 
tension; and no extension of more than ten days will be granted. If said 
contract and bonds are not received within said period, the Government 
will proceed to have the work required by the specifications performed 
by any means at its command, and any excess cost to the Government 


will be charged against the bidder to whom award was originally made. 
* * * * * 
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28. GUARANTEES: (a) Unless otherwise provided in the specifi- 
cations, all work (including materials and equipment) shall be guaranteed 
by the contractor for one year from the date of final settlement of the 
contract. 

(b) If, within any guarantee period, the Contracting Officer 
finds that repairs or changes are required in connection with guaranteed 
work, which, in the opinion of the Contracting Officer, are rendered 
necessary as the result of the use of materials, equipment or| workman- 
ship which are inferior, defective, or not in accordance with the terms 


of the contract, the contractor shall, promptly upon receipt of notice 
from the Contracting Officer (1) place in satisfactory condition in every 
particular all of such guaranteed work, correct all defects therein; 
and (2) make good all damage to the building or site, or equipment or 
contents thereof which, in the opinion of the Contracting Officer, is the 
result of the use of materials, equipment or workmanship which are 


inferior, defective, or not in accordance with the terms of the contract; 
and (3) make good any work or materials, or the equipment and contents 
of said building or site disturbed in fulfilling any such guarantee. 

* * * * * 

29 CHANGES: The Contracting Officer may at any time, by written 
order, and without notice to the sureties (if any), make changes in the 
drawings and/or specifications of the contract and within the general 
scope thereof. If such changes cause an increase or decrease in the 
amount due under the contract, or in the time required for its perform- 
ance, an equitable adjustment shall be made and the contract shall be 
modified in writing accordingly. No change involving an estimated 
increase or decrease of more than $500.00 if the contract price be in 
excess of $2,000.00, or of more than 25% of the contract price if the 
latter be $2,000.00 or less, shall be ordered unless approved in writing 
by the Federal Works Administrator or his duly authorized representative. 
Any claims for adjustment under this paragraph shall be asserted within 
10 days from the date the change is ordered, provided, however, that 
the Contracting Officer, if he determines that the facts justify such 
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action, may receive and consider, and with the approval of the Federal 
Works Administrator or his duly authorized representative, adjust any 
such claim asserted at any time prior to the date of final settlement of 
the contract. If the parties fail to agree upon the adjustment to be made 


the dispute shall be determined as provided in paragraph entitled 
"Disputes", of these conditions, but nothing provided in this paragraph 
shall excuse the contractor from proceeding with the prosecution of the 
work so changed. 

* * * * * 

MR. KURTH: The date of the letter is what, Mr. Koepenick? 

MR. KOEPENICK: January 17, 1951. 

MR. KURTH: Go ahead. 

MR. KOEPENICK: This is a letter addressed to the Blake Construc- 
tion Company: 

"In connection with your contract of the above captioned buildings 
for converting the basement space for office use, the realistic 
completion date for the duct work for the area having suspended 
ceiling is March 1, 1951. The insulation and painting in this 
area must be completed in conjunction with the duct work and the 
compressors must be installed in time to be placed in operation at 
the advent of the cooling season. 

“This schedule will entail some overtime work in the shops and 
in the field. | Please advise us what your estimate of the additional 
cost involved --' 

That is what Iam specifically referring to, that you people in GSA 
have recognized the fact that we would have to go into overtime work in 
this contract. 

Going along further, then, on February 2, '51, Blake Construction 
Company sent a breakdown of the moneys paid showing the anticipated 
cost for the work to be performed at the subject project. Blake, in this 
letter , recognized the amounts of the contract and knew that they had to 
have the authorization of GSA at all times in this, up until the signing 
of the official negotiated lump sum contract. 
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They also asked in this letter for the expediting or issuing of authori- 
zation for the additional moneys. They asked for quicker authorization so 
they could proceed with the work at a faster rate. 

And as these others, these other letters were read into the record from 
time to time the commitments were increased -- on February 28, '51 from 
three hundred thousand to four hundred thousand. Then again, in a letter 
that you read into the record dated March 27, '51, increasing the commit- 
ment to six hundred thousand. 

In each of these letters which set forth -- each sets forth the provision 
"terms and conditions of your letter contract 12/28/50 remain the same.” 
There is no doubt in our mind that the terms and conditions as set forth 
remained the same. 

Then, as you stated, in April of '51 six copies of the specifications 
dated March 15, '51 were enclosed for the bid to date for Blake's use 
in preparation of a lump sum bid -- were sent to the Blake Construction 
Company. This invitation to bid form is E-103, September 15, 1942 and 
was the same type of bid form that was sent to any prospective bidder 
of GSA contracts. 

In this form no renegotiation provision was set forth in the GSA form 
except at this time we call to your attention the fact that in January of 1951 

70 there was an amendment by Congress of the renegotiation provisions, 


and in the Congressional Act of '51 I believe that most of the agencies 
which we have done business with since that time have used that particular 
Renegotiation Act in which there have been some minor amendments. 


Then we have in April of '51 approval of a subcontract, | we have 
approval of another subcontract; a change in the type of gear to be used; 
approval of a sub-proposal. 

Then in May of '51 Blake submitted the formal bid for $732,362.76, 
and then the letter I particularly refer to is a letter from Mr./Kaufholz 
dated May 1, 1951. 

* * * * * 

Now, referring back to that letter, Mr. Kaufholz had very diligently 
referred to the letter of December 28, 1950 in all previous correspondence. 
And it is our position that if he intended to refer to that letter, why did he 
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not refer to it in this letter of acceptance of our bid? We don't 
believe, in our opinion, we don't believe that the GSA overlooked this 
provision in putting out this contract. We believe the contract as drawn 
was just like many other contracts that GSA was issuing at that time. 
We are further of the opinion that you are probably considering the 


renegotiation of January 1951 and the fact that our contract, like any 


other contractor's contract, would be subject to renegotiation on an overall 
basis. And for this reason Mr. Kaufholz, not through error on his part 
or on the part of the General Counsel or anyone else, they did not ac- 
cidentally delete the section that you are referring to, it was purposely 
omitted, for the simple reason that the contract as submitted to the 
Blake Construction Company was found sufficient by your legal counsel 
of the Regional Office to take care of any renegotiation provisions as 
might be forthcoming at future dates. 

* * * * * 

75 MR. ENO: Even though it is a renegotiable contract a bond is re- 

76 quired because of guarantee clauses, and so forth after the final 
payment is made. It may be necessary to make the man or the contractor 
come back and replace defective work or equipment, and the bond gives 
the Government the protection in that case. 

* * * * * 

80 MR. BENDER: The bond was effective, according to the specifica- 
tions, and that included all the work up to, from the day we started till 
we negotiated the contract. 

ak * * * * 

87 MR. BENDER: Well, may I enlighten you? Up to the time of the 
signing of the contract we met periodically -- I think it was every two 
weeks, somewheres therein, for the purpose of knowing how much moneys 
the Government would have to get to put to this fund. 

MR. KURTH: You say "we met"; do you mean you met with the 
Government representatives ? 

MR. BENDER: With the Government perresentntives of GSA. 
Where we'd meet! every two weeks -- I believe it was every two weeks -- 


57 
we sat down, we brought up the cost of the contract, keeping that close a 
check, the need for entering into subcontracts with subcontractors, what 
we needed to buy in the way of materials or equipment, so we'd 
have a very close check as to how much money we are spending. In 
making those breakdowns for our payment we assumed, whatever the 
cost was, naturally, we put down our five per cent, as we are allowed, 


and our five per cent overhead -- profit and overhead, and it was kept a 


close check. Before this contract was formalized we had a meeting 
which was a final meeting, bringing the cost up to date and what 
it would cost to complete the project from that date on. 

We knew already what the cost was up to date in amount of moneys 
in percentages that the contractor was due and all, the assurances, and 
whatnot, then was given to understand, "Now, from here on out, now that 
we have the plans and specification, what the cost is from this date on is 
to complete all the work as required,” and that would formulate the 
lump sum contract. And therefore, we have broken this down|and given 
them up to date, and we had to work from some date, and that| established 
the amount of moneys. 

* a * * * 

MR. BENDER: Mr. Eno, I didn't get an answer to my question. 
May the 1st we knew what was needed to complete the job as far as 
moneys, equipment, plans, and specifications were concerned, did we 
not? 

MR. ENO: May the 1st you knew what the job was going to be with 
the exception of a few minor changes added. 

MR. BENDER: Well, minor additions and changes as ina normal 
contract. 

MR. KOEPENICK: Then to follow that thought forward, I think we 
are all in agreement with what you said up to now. Now, from May the 
1st forward the picture changes. From that time forward when Mr. 
Bender's company desired money they sent ina requisition asking for 
moneys with the percentage of completion. They didn't go into break- 
downs of all their subcontractors’ breakdowns as they had done in the 
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past and as they have in this letter of March 20, 1951, or in other things, 
as they did in this weekly meeting. 
94 * * * * * 

MR. KURTH: But what do you mainly show at the time he submits 
his requisition for funds ? 

MR. ENO: We mainly show, we try to keep a man on the job ex- 
amining invoices for materials and labor , looking at the labor reports. 
Every contractor must submit, as you know, certified labor reports for 
funds expended on a job, and we normally pay on a basis of labor and 
material on negotiated contracts. 

MR. WALDROP: I would like to say here in reply to Mr. Koepenick’s 
statement. The payment of May 29, which was after the contract was 
signed, was accompanied by a breakdown from Mr. Bender marked, 
"Requisition No. 5," and it included labor and material for Blake 
Construction Company, John W. Johnson, Inc. for painting work, 

William H. Singleton Company, Inc., on mechanical work, Walter Truland 
Corporation for electrical work, and the Airmatic Systems, Inc. for the 
pneumatic tube, and that included the square footage on the painting, the 
labor for the various weeks, Singleton's mate rial, piping, and so forth, 
all in detail. 

* * * me * 

MR. BENDER: I can enlighten on that. The requisition that Mr. 
Waldrop referred to, that is being done even with a straight contract 


with any Government Agency. In order for us to collect any moneys on 


a straight contract we get together with the engineer on the job to get the 
percentages of the various trades that involve how much work they have 
put in to substantiate their request for money. That has always been -- 
that is a general factor in presenting a requisition that -- to arrive at it 
you have got to find out as to the mechanical work, the percentage of 
completion, and so on down the line. 

Now, previous to this, to May 1 we couldn't ay one cent unless 
delivery tickets, invoices, payrolls from each one had to be accompanied, 
and it was a book form, and everything had to be accounted for, every 
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piece of equipment, every piece of material had to be accounted for, 


delivery tickets and time. 
* * * * a 

MR. KOEPENICK: What I am trying to point out specifically is 
that up until May 1 the Government had this requisition -- everything had 
to be submitted. After May 1 we signed this contract and we no longer 
went into that type of requisition. We merely sent in a requisition as to 
percentage completed with the necessary checks, as they do in any other 
Government contract. 

MR. HOWE: What does that make? 

MR, RYAN: It makes this determination -- from December 28, 1950 
we performed on the cost plus basis, and when we reached that percentage 
we then negotiated a formalized contract for what had been done up to then 
and what had to be done from then on in. That is our position, 

MR. KURTH: Well, that is fine. You folks go ahead. 

MR. KOEPENICK: Then following that thought forward; I would 
like to state that we also were informed, we also were aware \of the fact 
that the Government was taking these moneys from various and sundry 
forms, but when they found out exactly what moneys were available and 
put them all together, and figured out all the work, everything that had to 
be done, the Government, to safeguard their own position said that the 

lump sum contract would be final, and that is the reason why Mr. 
Bender, after signing this contract, was held responsible from that date 
forvard. If he exceeded the amount of the negotiated bid lump sum he was 
responsible. Up until this time he could have done any amount of work 
at all, or anything at all -- he would have been required to do| -- and 
submitted the necessary papers to the Government, and he would have 
been reimbursed for this amount. But after May 1 this was no longer the 
case. The Government apparently had decided that to safeguard its own 
position. And that is where we think in some section of the Government, 
in the legal division or in the appropriations division, or whatever division 
it might be, decided they wanted to button this thing down to the point where 
they would have a lump sum price, and that was going to be it, and Mr. 


60 
Bender would have to worry about overtime payments, excess work, and 
damages, and things of that nature. In other words, he fell in the same 
category from then forward as any other contractor that was subject to 
renegotiation, a5 is any other contractor under the Renegotiation Act of 
Congress. 

MR. HOWE: Excuse me just a minute, Mr. Koepenick, I would like 
to note an objection here, if that is the line of questioning and if that is 

100 the line of evidence, because the letter of intent specifically states, 
and it is in the record and speaks for itself, that a lump sum contract will 
be negotiated, a definitive contract, pursuant to "this letter arrangement," 
and that definitive contract will contain the renegotiation clause. 

Now. if that is the purpose of it they could have issued the lump 
sum letter at any time, the lump sum contract pursuant to the letter of 
intent, and that we have definitively definied his rights and duties, just 
as you are now contending. It was issued out May 1, and it did contain 
the renegotiation clause. 

* * * * * 

101 MR. RYAN: ‘Our position is that in the renegotiation of this contract 
after ninety per cent, approximately, of the work had been completed, 
that they did renegotiate, in fact, with the knowledge and the full facts 
before them as to how these job costs were running. They had the break- 
down month after month from December to May, and up to that point 
they did renegotiate, and we gave them a credit -- 

MR. HOWE: Oh, no, they didn't renegotiate. 

MR. ENO: There was no renegotiation. 

MR. RYAN: It was a renegotiation of the job. 

MR. HOWE:| The renegotiation was a final determination. The 
clause itself speaks for that. Now, if this is to show as parol evidence 
what the intention of the parties was, then it is all right, if he wants to 
go on and show this under the parol evidence rule. 

MR.KURTH: He is saying that is his understanding of what the 
intention of the parties was. Of course, that is his unsupported statement. 
That is merely his opinion. 


61 

MR. HOWE: Yes, this is mere speculation so far. 

MR. KURTH: Now, if I understand what his position is, it is this, 
that up to May 1 he doesn't disagree -- 

MR. KOEPENICE: That's right. 

MR. KURTH: -- that there was a negotiated contract in effect on 
the basis of the letter agreement. But on May 1 I believe the position of 
the appellant is that there was a merging of all previous negotiations into 

102 a formal contract which fixed the amount of the contract) into an 
immutable amount from that point forward; that all of the previous 


negotiations were merged into this contract, and that that contract signed 


by both parties on May 1, therefore, became the contract which was 
binding on both parties from that point on. 

MR. RYAN: You have expressed our opinion exactly. 

MR. KURTH: That is, I understand, your position. 

MR. RYAN: Right. 

MR. KURTH: Now, whether that position is supported by the facts 
or not, I think that, of course, the appellant is impugning certain motives 
to the Government whicn -- 

MR. HOWE: So far this is pure speculation. 

MR. KURTH: -- which are pure speculation, and he virtually says 
that they are, that he believes that the Government, for some|reason 
which it had, took this action. 

* * * * * 

104 MR. KOEPENICK: Yes, sir, we would like to go into that a little 
deeper. We said in this particular matter that we are here in Washington, 
Mr. Bender is here in Washington, and the GSA in this contract could call 
him up at any time. And many of the changes at the site, being the 
Pentagon Building, also being in Washington, were done in conversations, 
and things of that nature. So when this $42,000 was returned -- I would 
like to read to you a letter of June 13, 1952 with specific reference to -- 

MR. HOWE: I object to that. I mean, I object to that in point of 
time, Mr. Chairman; I mean, one year later than August -- 

MR. KURTH: What is the date of the letter? 
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MR. KOEPENICK: August of 1951. 

MR. HOWE: All right. 

MR. KURTH: | The letter you are going to read, what is the date 
of that ? 

105 MR. KOEPENICK: Nineteen fifty-two, June 13. But this letter is a 
letter which you have in your files which was previous to any difficulties 
we had as to negotiation or not renegotiation, and this letter specifically 
refers to this amount of money which we are talking about. 

MR. KURTH:| Well, in view of the fact that it does refer to that, I 
think it is all right to read it into the record. 

MR. KOEPENICK: This is a letter dated June 13, 1952, addressed 
to the Chief, Construction and Repair Division, General Services 
Administration, Public Building Service, 7th and D Streets, Southwest, 
Washington, D.C. 

"Subject: | Rehabilitation of Basement Pentagon Building 

Arlington, Virginia. 

"Gentlemen: 

“This is to advise you it is not the intention of this Company to 

maintain the air conditioning system for the above project. 


Certain phases of this work have been in operation for eighteen 


months, and it is completely illogical to expect us to service 
equipment that has been turned over to the Government for such 

a length of time and furnish a year's guarantee after final 
inspection and acceptance by the Government. 

"We were advised today by Mr. Waldrop that the equipment at the 
Command Post is not working. We advised Mr. Waldrop that we 
would repair this equipment and correct defective items but that 
any cost incurred would have to be absorbed by the Government. 
"This letter is your notice that we desire a final inspection on 
June 18, 1952. We shall close the entire plant down until the 
Government accepts the equipment and assumes responsibility for 
operation of this air conditioning system. 

"During the progress of the work we gave you a credit of $42 468.65 
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for the elimination of work, but it seems we were forced to main- 
tain a crew for eight months to maintain this phase of the work. 
We shall be forced to rescind our credit and establish our original 
contract price unless the Government takes over work on the date 
aforementioned, June 18, 1952." 
* * * * * 

109 MR. BENDER: I don't know the exact date when I was called in by 
Mr. Eno or Mr. Waldrop in regard to this $42,000. Well, we didn’t talk 
forty-two thousand. We had a conference between ourselves ,|and I believe 
it was Mr. Eno that explained to me that they needed certain funds - they 
had an emergency job up and they had no way of getting these} funds to 
go ahead with this project, and that he was calling upon me and other 
contractors that were in the same type of contract or were in there, to 


see if there was any way possible if we can squeeze out some moneys 


which they needed for an emergency job. Because he says after the 

110 Government would come in and renegotiate, something to that 
extent, the moneys would go actually to the Treasury Department and they 
would have no use of that money -- so if it was possible, to see what we 
can do to help them out. 

I went back and talked it over with our mechanical men, our electrical 
men, ourselves, over with our own people, and we arrived at some figure 
of forty-two thousand some odd hundred dollars. And this, in turn, was 
taken into consideration that we had probably some overtime’ in there, 
maybe we wouldn't have to use; and I believe there was somé heavy cable 
to be left out where the maintenance force would take over. 

* * * * * | 

113 MR. ENO: Well, at the time Mr. Bender speaks of when we asked 
for this deduction proposal, Mr. Waldrop came to me and told me that he 
had had one of his employees making a check on a couple of negotiated 
contracts, and from the information we had, that neither of these con- 
tracts would run up to the contracted, the proposal amount -- in fact, 
one of the contractors we talked to, one of the other contractors he 
had had told him, he said, ''Yes, we are not going to run anything what 
our allowance calls for." And we did have one or two other projects 
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that we could not award, could not do anything with for lack of funds in 
that particular account. 
It is an internal office procedure. Our Controller's Office just would 


not approve the signing of a contract because we didn't; have sufficient 


funds in that particular account, and in order to get it back we called the 

Blake Company, Mr. Bender, and this other contractor and told them, 

said, "Now, we have made a little preliminary examination, and from 

what information we now have it is very evident that your job is not going 

to cost, run to anything near the $753,000. If we let that amount go until 

the time of renegotiation it will occur at such a time beyond the date at 

which we can use the money, it can just go into the general fund of the 

Treasury. If we can get part of it back now we can aware another contract, 
114 and we would like a deduction proposal for part of that excess.” 

And Mr. Bender admitted, "well, he had a little gravy in it and he'd 
look it over." And he did, and he came in a week or so later, I don't know 
just what the dates were, with this deduction proposal for $42,000, which 
we accepted at that time. And as you will notice in the letter of acceptance, 
without sacrificing any part of our rights on renegotiation. That was not 
a renegotiation; it was so evident then that he would not run anything near 
his $753,000 alloted, he gave us this voluntary proposal for a deduction of 
$42 000, which we accepted. And then, since that was accepted and we got 
$29 000 from another contractor on a similar case, we were then in position 
to award another contract. 

MR. KURTH: In other words, this was not the formal deduction 
proposal for work omitted from the contract? 

MR. ENO: It was not for work omitted. If it had been for work 
omitted we would have itemized it. 

MR. WALDROP: And I would like to say no specific amount was 
requested. It was Mr. Bender's determination. 

MR. BENDER: No, there was no amount in the conference. I said 
I would give back this amount. 

MR. KURTH: Was it your contention, Mr. Eno, that eventually you 

115 had to pay the total amount spent plus the overhead and profit in 


any event ? 
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MR. ENO: Yes. 

MR. KURTH: And therefore, that was the reason you reduced it, 
is that correct ? 

MR. ENO: It was our understanding, and I am sure it was Mr. 
Bender's understanding at the time that we would renegotiate this contract 
that he could give us this much back and still have enough to be safe and 
not run over his job. 

MR. KOEPENICK: Wasn't that your understanding with Pee of your 
own revised ideas of the work that had to be done ? 

MR. BENDER: Yes, sir. Like I said, we reviewed our|work with 
our subcontractors and ourselves, where we could take it. We might have 
had in there, oh, overtime, we finished some work without overtime and we 
might have had excess; also, I want to correct Mr. Eno when Mr. Eno says 
it wasn't due to any change of eliminating work, which, which|I can sub- 
stantiate that we did leave out heavy cables, certain work that was to be 
taken over by the maintenance department, for the reason there, being 
that we could not get the cable at that particular time, or some other 
reason, and that was in our negotiations to be eliminated, but which we 
had originally to do, and it was eliminated and taken over <i the electrical 

116 department maintenance forces. 

MR.GOBBEL: Mr. Chairman, I suggest that since we have reached 
the time agreed upon, that we recess. I -- 

MR. HOWE: I would just like to ask one question. 

MR.GOBBEL: Let me finish this -- I suggest he find in the 
specifications and list by reference to us that work which he said was 
eliminated. 

MR. KURTH: I think it is an important point here because if this 


were a lump sum contract for a definite amount, not subject to renegotiation, 


a deduction would normally be for the omission of a certain amount of 
work -- 

MR. HOWE: On change order. 

MR. KURTH: -- and elimination of a part of the specifications. 
However, if it was, as contended by the Government, a lump gum negotiated 
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contract, then in the final analysis the juggling of the funds really made 
no -- 

MR. KOEPENICK: That's right. 

MR. KURTH: -- made no difference at all, because eventually the 
Government was going tohave to pay whatever the project cost. 

“MR. ENO: We called Mr. Bender's attention to the fact that our 
preliminary , little preliminary check and check of wage submissions, 
and so forth, payrolls, indicated that he was running less -- and he agreed 
117 that it did look like he would not run near that, and we asked him to 

review his accounts and try to get us back something, since it was coming 
back eventually anyhow, so we could use it instead of returning it to the 


Treasury. 

MR. HOWE: Is that correct, Mr. Bender, is that how you under- 
stood it? 

MR. BENDER: I agreed to give them forty-two thousand, I agreed, 
as far as my specifications were concerned, with Mr. Eno and Mr. 


Waldrop -- 

MR. HOWE: You admitted you had a little gravy in the contract? 

MR. BENDER: I didn't say "gravy." 

MR. ENO: I don't say that was the exact word. 

MR. BENDER: I said I thought maybe we had in maybe too much 
money in for overtime -- and don't forget, we were taking the responsibility 
there. Suppose we ran into overtime like we originally had thought, then 
the responsibility would have been on us, not the Government. We couldn't 
come back to the Government and say we made a mistake, "give us back 
that money." The responsibility was on Blake Construction Company. 

MR. KURTH: We are seven minutes over time. There will be more 
on this particular point when we resume. We will recess until approximately 
one-forty. 

(Whereupon, at 12:37 o'clock p.m. a recess was taken until 1:45 


o'clock p.m.) 
* 
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125 MR. BENDER: Well, we had to show that when we were revising 
the contract from seven forty-three to seven ten. I think if you refer back 
to our original breakdown of seven fifty-three and compare that break- 
down you will find where the difference has occurred. You will find out 
that mechanical, for instance, for four sixty-nine thousand and this 
breakdown, four thirty nine thousand -- so there was a saving of $30,000 
and that would show it. 

* * * * * 

128 MR. ENO: Yes,in spirit. I don't remember him denying it. And, 
of course, I had a good many conversations with Mr. Bender in the office 
and on the telephone, and so did Mr. Waldrop and Mr. Bender, as I recall, 
said, "Well," he says, "I think there is something there, and I will look 


over it and see what we can do," something to that effect; may not have 


been the exact words. 

MR. HOWE: Did Mr. Bender at any time during the actual progress 
of this contract deny to you that the contract was not subject to renego- 
tiation? 

MR. ENO: No. 

MR. HOWE: Was he aware of the fact that you, on behalf of the 
Government, considered the contract subject to renegotiation under the 
letter of intent clause? 

129 MR. RYAN: Will you ask that again? 

MR. HOWE: Did you advise Mr. Bender at all times that the contract 
was subject to renegotiation? 

MR. ENO: Absolutely -- never discussed it at any other time. 

MR. HOWE. Did you meet frequently during the progress of the 
contract ? 

MR. ENO: Yes. Mr. Bender was usually in the office a couple of 
times a week. 

MR. HOWE: Did the question of renegotiation come up during these 
conversations ? 

MR. ENO: Mr. Bender never mentioned the possibility of not 
renegotiating that contract until, I believe it was late April, '52. It is 
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in that file memorandum, for file, because after talking to Mr. Bender 
that day I immediately dictated a memorandum for the file, and that was 
the first -- 
* * * * * 
134 MR. KOEPENICK: Not the Board, sir, GSA -- puts out a contract 
like that -- Mr. Bender -- we discussed it, and he believes, and he is 
135 aware of the fact that he is at all times subject to renegotiation in 


all of his contracts, as he would be under this Act of Congress of 1951, 


and accordingly , if you were going to renegotiate you would renegotiate 
all of his contracts in that same period of time, and at such renegotiation, 
then determine how much is owed to the Government, rather than take out 
a specific contract as we have in this instance. 
bd * * * * 
136 MR. KURTH: What did the Post Office in Richmond have to do with 
the national defense effort ? 

MR. KOEPENICK: Iam just referring to GSA Conenact forms. 

Now, I have argued renegotiation contracts in the Pentagon Building 
in '46 and '47 on contracts that were issued using the previous specifica- 
tions on defense programs where the renegotiation provisions were not 
set forth by the Government, but on the theory that the Government has 

137 the tantamount right at any time to order renegotiation on the con- 
tract. So I don't think it has to be in the contract, as it wasn't put in this 
particular contract that Mr. Bender signed. In other words, the provision 
isn't necessary. 

MR. KURTH: Providing it was the type of contract subject to 
renegotiation. 

MR. KOEPENICK: And we believe this type of contract is subject 
to renegotiation. 

* * * * * 

MR. BENDER: In this contract, the specification of this contract, 
we have in here what we call general conditions which we are subject to. 

138 MR. HOWE: What contract are you talking about? 

MR. BENDER: This same contract, we are talking about -- you 
put in there the general conditions which a contractor must abide by, you 
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give him a description of the work, you inject there, also, the special 
conditions. There is nowhere under our general requirements , and it 
tells us exactly what our requirements are, there is nothing in there 
that says that this job is subject to renegotiation. 

MR. HOWE. But your letter of intent had a renegotiation clause in 
it and said it should be included in the contract. 

MR. BENDER: You cannot go by it -- this is what we go by 
(indicating document) -- the Bible -- we are crucified by this | so what- 
ever you want to call it, that is it. 

MR. COHEN: May I make one statement here and see if I can't 
bring this to a finality. The contractor's position here is that| all of the 
correspondence, all of the matter of intent merged into a final contract -- 

MR. KOEPENICK: That's right. 

MR. COHEN: -- drawn by the Government, and when the Govern- 
ment omitted the paragraph with regard to renegotiation it was the under- 
standing of the contractor that it was no part of the contract. Now, your 
attorney has a position in which he says that the Government has a right 

139 to renegotiate any contract, but by reason of the fact that this clause 
was not in the contract that the Government showed an intent to omit it 
and not to. have it considered. Is that right? 

MR. RYAN: That's right, the Government has got the right to waive 
its position the same as anyone else. 

MR. COHEN: I think that is clear. 

MR. KURTH: Let me add something to sew this discussion up, and 
that is this, that in the letter of August 15, 1951 the Government referred 
to the fact that the contract was still subject to renegotiation. 

MR. KOEPENICK:. That's right. 

MR. KURTH: Now, the question was asked what the contractor thought 


that meant, and Mr. Koepenick was endeavoring to justify that by saying 
that the contractor thought that meant the clause relating to the Renegotia- 
tion Act and not to the fact that this particular contract was subject to 


renegotiation. Is that your point? 
MR. KOEPENICK: That is correct. 
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MR. RYAN: To which -- 
MR. HOWE: May I correct that -- that the contractor says the 
contract was not subject to renegotiation under the Renegotiation Act or 


the letter of intent. 

MR. KURTH: That is correct. 

140 MR. HOWE: And the attorney for the contractor says that the state 
of mind of the contractor was that the contract was subject to the renego- 
tiation act, but not to the renegotiation clause in the letter of intent. 

MR. RYAN: Because the Renegotiation Act contemplates a complete 
renegotiation as a bundle upon all the jobs on which he worked and not to 
pick one out as an isolated instance and say, "You have got to renegotiate 
this and you don't renegotiate the rest." That is our position. 

* * a * * 

MR.GOBBEL: Let me ask one question before we get away from 
this: Mr. Bender, would you have executed this contract if Form SE-36 had 
been in the contract of May 1, 1951? 

MR. BENDER: Would I have -- 

MR. GOBBEL: If it had been in there when it was submitted to you, 
would you have executed the contract ? 

MR. BENDER: I don't know whether I would or not. 

* * * * * 

143 MR. HOWE: | Did you, at all times up to the signing of the contract, 
understand that the amounts advanced to you under the letter of intent 
were subject to renegotiation? 

MR. BENDER: Only up to the time we signed the lump sum contract. 

* * bd * * 

145 MR. HOWE: | In the letter of intent it did say that when you entered 
into this venture and received your letter of commitment, the letter of 
intent, the letter of December 28, 1950 said that the renegotiation clause 
in the letter of intent would be contained in the definitive lump sum con- 
tract, negotiated lump sum contract. 

MR. BENDER: But it didn’t. 
MR. HOWE: But you anticipated it would be. In other words -- 
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MR. BENDER: No, until the time that the specifications were put 
out, because we were given to understand that we would take the respon- 
sibility and put up a bond and assume any moneys that would go over that 
figure. | 
* * * * * 
147. _ MR. HOWE: Iwish to ask Mr. Bender this question if you, at the 
148 time you accepted this, whether you understood from the language 
here employed in the letter of intent -- we are talking now about the 
intent of the parties, expressed, and not a hidden or a secret meeting, 
as to what this agreement means. The letter of intent says: | 
"This letter contract will be formalized by the execution of 
a lump sum contract on U. S. Standard Form 23-Revised, and 
this letter contract any modifications thereof, the General 
Conditions (Negotiated lump sum Contracts) Form SE-36 dated 


January 5, 1946, the applicable minimum hourly rates of wages, 


the specifications and drawings to be furnished by the General 
Services Administration, together with the appropriate payment 
and performance bonds to be furnished by you if required by the 
Government, will be made a part thereof." | 
Now, did you understand that language to mean that the contract to be 
given you in formalization of this letter of intent would contain a renego- 
tiation clause similar to that contained in your letter of intent and annexed 
thereto? 
MR. KOEPENICK: Mr. Bender, did you have your attorney there? 
MR. HOWE: It doesn't matter if he did or not. I asked/him if he 
did or not. | 
149 MR. BENDER: I signed that letter. The letter stands as signed 
by me. | 
MR. HOWE: Then you knew that the contract to be given you at 
the time you signed it would contain a renegotiation clause; is that correct ? 
MR. BENDER: That, I couldn't say right now. 
MR. HOWE: Well, you signed the letter, didn't you? 
MR. BENDER: Yes, sir. | 
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MR. KURTH: | I think the fact that he accepted the letter is self- 
explanatory that he must have agreed to it at the time. 
* * * * * 
151 MR. BENDER: Going back to the specification which came out May 
the 15th under the general requirements, we have no knowledge of what 


you are going to put in your general requirements, but that supersedes 


our letter of intent. That means we have got to take into consideration 
all those conditions that you set forth in the specifications with changes. 
* x * * * 
152 MR. COHEN: You formalized the contract from the letter of intent ? 

MR. HOWE: 'Under this letter of intent on this point, the letter of 
intent is a commitment letter which permits preliminary work by the 
contractor and permits the Government to obligate funds and pay the 
contractor prior to the execution of the definitive contract between them. 
But the terms of tHe letter of intent may not be modified in any respect 
where they are prejudicial to the Government without a quid pro quo 
moving to the contract. No officer of the Government would have authority 
to waive that renegotiation clause, it being in the public interest, without 
that specific authority, therefor, and certainly, no one less than the 
Administrator. 

MR. GOBBEL:I want to ask Mr. Koepenick one question in line 
with my earlier question of Mr. Bender. He said he didn't know whether 
or not he would have signed the contract if it had Form SE-36 in it. 

What would have Heen his recourse there under the letter of intent if he 
refused to sign, or not be willing to have signed the contract with that 
153 in it? 
* * * * * 

MR. RYAN: | I think, to terminate and be paid for his services as 
far as he had gone under his authorization on the original letter of 
December 28, and they could have renegotiated up to that point. 

* * ae * * 
156 MR. KURTH: All right, then, I think we can proceed with the 
Government's version of the case. 
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MISS ANDERSON: Iam going to start out on this. I think the state- 
ments -- | 

MR. KURTH: Let's declare a recess for five minutes. 

(A short recess was taken at this point, pursuant to which the above- 
entitled matter was resumed.) 

MR. KURTH: All right, proceed, Miss Anderson. 

MISS ANDERSON: I am not going to go back into a great deal of 
facts, since I think the Board has made a very good and thorough statement, 
and also, Mr. Koepenick has gone into it thoroughly, and I think we have got 
almost everything in the record that I think we are going to need. 

I would like to ask Mr. Eno a few questions. Mr. Eno, at the very 
first , back in December when you were first negotiating, I want you to 
bring forth the point how you knew then it was going to be subject to 
renegotiation, because when setting the prices you were just taking es- 
timates very generally and very roughly, I believe you told me. I wonder, 
would you tell us a little bit about those prices and the understanding 
between the parties on renegotiation. 

MR. ENO: Well, initially, we were asked back in the late summer 

157 or early fall of '50 to renovate the basement or a portion of the 
basement of the Pentagon for use of the Air Forces for national defense 


work. 


At the time, Region 3 had not been formed, and this work was being 
started by the Alteration and Repair Division of the Office of Buildings 
Management. It was then intended to do most of the partition work and 
carpentry work and things of that kind with the maintenance forces in 


the building. But the renovation would have required air conditioning of 
quite a bit of the space, and the group forces were not equipped to do that. 

So our particular initial job was to design the air conditioning system, 
which we were going to do by contract. Then late in December the war 
situation changed and pressure began to develop from all sides, and the 
office of the Area Manager of Public Buildings received a letter from our 
contact man in the Defense in which he indicated that the tempo was stepping 
up and they were going to have to have additional space in the| basement, and 
it would have to be expedited. | 
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It was immediately determined that it was beyond the ability of the 


group forces, theGovernment employees to do this work, and it was decided 
to call in several contractors, one for the work in the basement, Pentagon 
basement, one for some work in the three buildings along Highway No. 1 

158 just above the Pentagon, what we term the public pipe building, and 
another one over in Langston Hall. 

So the list of contractors who had been doing business with PBS 
locally was reviewed and three names were selected more or less by lot. 
One of them was the Blake Construction Company, Mr. Bender, who had 
been doing quite a bit of small contract work with the alteration and 
repair division. One of them was the Schreiber Contracting Company; and 
the other was the National Engineering Company. They had been regularly 
on our jobs for remodeling work, and they were selected for discussions 
on this negotiated contract. 

Now, I did not make those discussions. Mr. George Sheldon, who 
was then the Acting Chief of C and R Division contacted representatives 
of these three companies and went over the initial steps of this contract, 
as a proposed contract. 

Now, at that time, Iam sure Mr. Bender will agree we didn't know 
what this job was going to cost. We knew it would be somewhere between 
five hundred thousand and a million dollars, probably. Is that right ? 

* * * * * 

159 MR. ENO: * * * The program was to start a contractor in the areas 
that we knew something about and to furnish drawings progressively as 
this contract went along. 

And so as a result of Mr. Sheldon's conversation with Mr. Bender : 
we first got out a letter of understanding, which is in the file, and then 
this letter of intent or letter contract from which Mr. Howe has just been 
quoting. Both of them were dated December the 28th. The letter of 
understanding was merely a confirmation of Mr. Sheldon's conversation. 
Do you want that a matter of record? 

MISS ANDERSON: That is in the record. 

MR. KURTH: That is already in the record. 
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MR. ENO: That is in the record, so I won't go into that. 
Then as Mr. Bender went in and started to work he had to submit 
subcontractors for the principal part of the work, and he made a very 


simple, I think it is practically word for word verbatim letter contract 
with each of his principal subcontractors -- The William H. Singleton 


Company for mechanical work, which included plumbing , heating, ventilat- 
ing, and air conditioning, and the Walter Truland Corporation for the 
electrical work are the principal subcontractors. | 
160 Now, he didn't make such a contract ,I don't believe, with John W. 
Johnson, the painter, because at that time it wasn't estimated that the 
painting contract would not reach five per cent of the contract! or the 
$25,000 limitation that was put on. | 
They went over the work that was furnished on drawings and tried to 
arrive at some very rough estimates; and I believe the first ore was made 
up on -- the first one I have a record of or first one that I sat in on was 
somewhere around the first of March. I was not then a member of the 
C and R Division - was still a member of the Engineering and Research 
Division of the Central Office. But I was invited to sit in on those discussions. 
And we talked over certain projects of the job, and we produced the draw- 
ings as we went along, keeping track of the costs, and eventually we came 
out with a finished set of drawings and specifications and tried to arrive at 
a lump sum figure subject to renegotiation at the completion of the contract. 
* * * * * 
161 MR. KOEPENICK: I asked whether Mr. Bender talked about renego- 
tiation or not -- you were not present at these meetings ? | 
MR. ENO: It was discussed at that meeting and every subsequent 
meeting and it is a matter of record. 
MR. KOEPENICK: We have seen the record. But I say, you said 
you were not at those meetings? 
MR. ENO: That is correct. | 
MR. KOEPENICK: In other words, what you have said is hearsay? 
MR. ENO: That's right. 
MISS ANDERSON: But you were referring to this maine in March 
where you were present, that renegotiation was discussed. Of necessity, 
the estimates had to be rough, the prices. 
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MR. ENO: This first meeting in March, as I recall, was held in 
the office of Mr. Kaufholz, Chief of the Building Management Division. 
All subsequent meetings were held in my office in the C and R Division. 
Is that right, the first time I talked to you, Mr. Bender -- 

MR. BENDER: We had meetings in several places. 

MR. ENO: We had several subsequent meetings. 

Now, as I have explained before, this breakdown that they brought 

162 in, I think it was March 20, the first one, we were try ing to break 

out of it certain portions of the work where a certain area of the building 
would be assigned to Army Ordnance and they needed specific require- 
ments, and they were to pay for part of it; where the Air Force was to 
be assigned part of it, and they had certain requirements and they were 
to pay for part of it -- and they were continually calling on us for budget 
estimates so that they could get their funds alloted. And we asked Mr. 
Bender and his principal subcontractors to try to break that work out 
from time to time so we could report this. 

MISS ANDERSON: You expected a great deal of overtime labor cost, 
didn't you, because of the pace they were working ? 

MR. ENO: We did, yes. 

Part of this work was below the offices of the General Chiefs of 
Staff and they were complaining of the noise, or what they expected in the 
way of noise, and demanding for quite a while a good bit of this work, all 
cutting and drilling and heavy hammering, and so forth, be done after 
regular working hours at night and on Sundays and holidays, and so forth, 
and on weekends, which meant, of course, a double time cost for labor. 
And in all the preliminary estimates we were trying to arrive at some 

163 figure of how much it would be for overtime and how much of it 


would be straight time, and their estimates were based more or less on 
that. 
Now, Mr. Bender has stated we met every two weeks. I don't know 


whether that -- can't recall now whether that is right or not; but I do 
know that we had a number of meetings in which Mr. Bender came in, 
or someone from his office, and the Singleton Company was represented, 
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usually by at least two men; and Walter Truland by two or three men, in 


which we discussed several phases of the job. | 
| 
| 
"As soon as drawings and specifications are completed the 


On this letter of understanding, if I may read: 


contractor will submit through the Construction Engineer an item- 
ized proposal for performing the work. This proposal will include 
five per cent for overhead and five per cent for profit. Field super- 
intendent, timekeeper, watchman, insurance, and bonds if required, 
and not to exceed $1000.00 for small tools will be considered as 
job costs; but all other overhead will be included in the five per 
cent. When the proposal has been checked and the lump sum 
amount has been mutually agreed upon by the Government and the 
contractor a formal lump sum negotiated contract will be prepared 
and forwarded to the contractor for signature, for obtaining bonds, 
if required, and return. All noncompetitive subcontracts and/or 
164 purchase orders shall be subject to renegotiation.” | 

Now, in dealing with these subcontractors, and so forth -- and now 
I want to go back especially to the meeting in late April which immediately 
preceded the preparation of the formal contract, we had a round table dis- 
cussion in our office -- we discussed prices generally and talked to them 
on the basis of their experience on the job and their cost to date, and tried 
to determine how much more would be required to do the job. |And one of 
the principal reasons for this was to get the amount for a formal contract, 
and also, 2 basis for establishing a fair profit figure. 

And Mr. Bender submitted his itemized breakdown under date of -- 
it was along -- dated May 1, they were in my office -- I would) say several 
days to a week preceding that -- in which we went over these prices and 
we accepted these as a basis for a proposal for the award of the formal 
contract, subject to renegotiation. 

There was never any doubt in anyone's mind in these meetings. 

Now, at the meetings, in addition to Mr. Bender and the jsubcontrac- 
tors and myself and Mr. Waldrop, Mr. Barber, who was then my assistant 
and who, as you probably know, died a couple of months ago, was present, 
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and occasionally we may have had one or two others out of my force. If 
we were discussing electrical items we would have an electrical 
engineer present; if we were discussing air conditioning, we would have 
the air conditioning engineer, in and out. 

MR. WALDROP: IfI may interject, I did attend all the meetings 
after January 1, and! fully agreed with the understanding. 

MR. ENO: There was never any attempt on our part to set down 
and actually make a breakdown, check estimates of these prices that Mr. 
Bender submitted. In the first place, we didn't have the time, and we didn't 
have the force; and at that time I was attempting to get additional men and 
accountants to put out on the job to keep track of these daily costs, which 
is usually the method in a negotiated contract where you are going to re- 
negotiate -- you keep track of the contractor's costs to know what he is 
doing. So we were accepting these subject to a later check. 

But the contract was getting old and we had to get in the formal con- 
tract. Now, to go into that, for instance, the Singleton Company, who sub- 
mitted an overall price of $469,940.37, you can see that entailed a great 
[many] figures and a4 great many details, measurements on the job, be- 


cause everything really could not be shown on the drawings. No attempt 


was made to show every detail on the drawings. 

They had prices for certain phases of that work, a certain amount 
for the plumbing, a certain amount for sections of the heating, a certain 
amount for sewage ejector, a certain amount for the big refrigerating 
compressor going up in the plant for the air conditioning work for the 
Command Posts, and different items of that kind. And if the prices they 
quoted sounded somewhat in reason, and there it was only a case of our 
past experience, men like Mr. Waldrop and myself and Mr. Barber, who 
could make a quick mental calculation, if the price seemed anywhere 
within reason we accepted it, always subject, and the point was mentioned 
time and time again, "Well, we can accept that; we are going to renegotiate 
it at the end anyhow." And that is the way we arrived at the $753,000 figure. 


* * * * * 


MR, BENDER: When we reached the lump sum figure, contracts in 
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the amount as set forth on May 1 in the proposal were sent down to 
our main contractors, subcontractors which, as you say, were subject to 
renegotiation -- we had them bound to contracts when we got permission 
-- we sent to Walter Truland Corporation and William Singleton our 
regular form contracts in the amount stated, which was $469,000, or what- 
ever the amount may be -- a regular form contract that is used by the 
Blake Construction Company. 

MR, GOBBEL: When did you send those? 

MR. BENDER: Immediately after the acceptance of our proposal 
formulating the lump sum contract. 

MR. GOBBEL: And you say they did or did not execute them ? 

MR. BENDER: They did not execute them. 

* * * * * 

MR. GOBBEL: What kind of a contract do you have with/them now, 
and when you finished the job? 

MR. BENDER: Well, as long as they proceeded along the lines with 


the contract, whether they received it or not -- I mean, received the 
moneys for what they had done, and without it increasing any or decreasing 


any or changing in any way, we went along with that. 
* * *x * * 


MR. ENO: Previous to this contract and during the life of this con- 
tract and subsequent to it up until, I would say, the past year or so, our 
relations with the Blake Construction Company and Mr. Bender and with 
the other contractors who had these negotiated contracts have always been 
exceptionally satisfactory. Everyone worked along in agreement, and 
there was never any point of contention on these contracts or their pay- 

ment, And the first indication that I had that Mr. Bender might 
expect to make a complaint on this nonnegotiation claim was in the end of 
April 1952, long after the general work had been settled. The only thing, 
we were trying to get auditors to go over the accounts so we could settle 
the accounts. That was when this turned up. 

MR. KURTH: Do you want to proceed, Miss Anderson. 

MISS ANDERSON: And as I said, the letter of understanding and 


80 
the letter of intent have both been read into the record. Mr. Bender has 
admitted he signed these, and we assume that he understood it. 

Then from what Mr. Koepenick said, I guess we will agree that until 
May the 1st Mr. Bender did know that this contract was subject to renego- 
tiation. Is that a correct statement? Then you are contending on May 1 
all of this was superseded by this contract. 

MR. KOEPENICK: That's right. 

MISS ANDERSON: You say for some reason unknown to you and 
unknown to anybody, the Government changed their mind and decided not 
to include the renegotiation clause in the formal contract. 

MR, KOEPENICK: They must have changed their mind. 

MISS ANDERSON: We are contending, say definitely that there was 
a mistake made. It was a clerical omission in the form that was put out. 

We expected SE-36 to go in, and some clerk made a mistake and 
error and put in the wrong form. You said that the Government can't make 
all those mistakes. But it happened this time. It was a mistake. And 
therefore we feel that the contract certainly could be reformed to show that 
the intention of the parties was. 

* * * * * 

MR. KURTH: Would this provision SE-36 normally be included in 
the specifications, or would it be included as a part of Form 23? 

MR. ENO: It'would, I would think, normally go in the specifications. 
It accompanied the letter contract. 

bd * * * * 
174 MR. HOWE: Did your submission to the duplication department 
include the negotiation clause? 
* * * * * 

MR. ENO: I don't know. I have no way of knowing. We send down 

there a little’ mimeographed form, where we send a duplication, 
on which they check off standard printed forms that go in the specification 
and -- for instance, there is one for the cover sheet, one for kickback 


regulations, one for general conditions, and so forth. That order -- there 
is only one copy made, the original, which goes to the duplicating section; 


177 


178 
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and I haven't been able to get my hands on that. In looking for it we 
found this (indicating previous document referred to) in their files. It 
should have been in our files. Normally, nine times out of ten these come 
back to the man who writes the specifications and he files them. 
* * * a * 

MR. KURTH: You say you had a period from April 2 to May 1 in 

which to discover the error before you finalized the contract ? 

MR, ENO: Yes. 

MR. KURTH: Because this is only a tentative issue up to May 1. 

MR. ENO: Well, I didn't know at the time -- I didn't see it. When 
you are putting out a couple of hundred of inch thick documents the super- 
visors can't read every one word for word. And I am sure the Blake Con- 
struction Company didn't know at the time, or for months after, either, 
because we were all so hidebound on this renegotiating, knew that we were 
going to renegotiate it anyway -- that was merely put in to give them 
technical information, a basis for checking the job. 

MR. BENDER: Mr. Eno, let's revert back there -- just as I stated, 
suppose I made a mistake. It was a signed contract. Suppose I had come 
to you after the contract, documents were signed and said I made an error 
-- "Well, you signed the contract, you should have read it -- you'd hold 
me to that contract, wouldn't you, regardless? 

MR. ENO: But in running over the prices that you people submitted 
we were quite certain there was leeway in there to do the job. | In talking 
to the subcontractors they bore that out, approximately. 

* * * * * 

MR. ENO: Actually, I would like to put one thing -- with reference 
to the Contracting Officer in this case, who was Mr. Kaufolz, although, 
while this was in effect I was delegated all of his authority and responsi- 
bility as a Contracting Officer, we do not admit there is a mistake in there. 
The mere fact that SE-36 was not bound into that specification is merely 
an omission. We don't call it a mistake or an error. Patiently, it was 
furnished to the contractor with the letter contract, and it is our claim 

that it is all a part of the contract, whether it was bound into this 
later specification or not. 
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MR. KURTH: That is a moot question. Go ahead, Miss Anderson. 

MISS ANDERSON: I would like Mr. Eno, if he would, to read this 
chart that we have here on costs. I think we have here the original propo- 
sal and the breakdown by the subcontractors, and what were the actual 
costs. We also would like to put the audit report, if we may, the Govern- 
ment audit report and Blake's audit report in the record. 

MR. KURTH: Yes, you may put them in, if you think they are perti- 


nent. 

Is there any objection to that ? 

MR. RYAN: No objection. 

MR. KURTH: I think that they are self-evident. 

MR. ENO: I think we can furnish, if the Board desires, this informa- 
tion on how much was paid to the subcontractors, at least, we can as of a 
certain date, because our auditors picked that up in their account. It is 
not reflected on San 

MR. KURTH: | Well, I don't think you need to read all of the figures. 
Can't you tell us the gist of it? 

MR, RYAN: As a matter of fact, aren't they metiected in the Blake 

audit ? 

MR. KURTH: The amounts actually paid -- 

MR. RYAN: The amounts actually paid to the subcontractors. 

MR. ENO: I don't know as that tells us what was paid to them. 

MR. KURTH: Well, go ahead. Let the Governne nt present its case 
in its own way. 

MR. GOBBEL: Do you have a copy of that you can give to the at- 
torneys ? 

MR. ENO: Yes. 

On this, merely to put this in as simple figures : as we could, we are 
indicating on here the estimates pased on the Original Proposal of 
$753, 362.76, indicating work performed by the Blake Construction Com- 
pany, as they estimated they would do, $68,669.40. 


* * * * * 


MR. ENO: * * * Making a total of $629,785.75. 
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We have paid the Blake Company $687,066.85. 
Therefore, we requested that refund of $57,281.10 be made. 
And we have asked for a deduction proposal to bring that figure of 


$710,894.11, which was the accepted proposal, down to our audit figures. 
We have requested a deduction proposal of $81,108.36. 

MR. KURTH: And conversely, the Blake Construction Company has 
asked for additional payment of $23,827.26. 

MR, ENO: I would like to call your attention to this -- of course, 
you can see it -- that the actual costs of the Singleton Company were 
$369,920.07, as against their original estimate of $469,940.37. | There 
was an over-estimate of a hundred thousand dollars on that mechanical 
equipment. 

And the Truland Company, their final costs, including their over- 
head and profit, $79,316.02 as against their original estimate of $108,176.31. 

Now, most of that overage in these estimates was based on the antic- 
ipation of having to do practically the greater part of all this work on an 
overtime basis, which we did not do as we proceeded with the job. We got 
agreements from the defense agency to permit us to proceed on straight 

time basis. And that is the principal reason for that; that, plus the 
fact that knowing that they may be held accountable for overcharging on 
the job, they made their estimates safe. 

* * * * * | 

MISS ANDERSON: It is our contention that the May 1 contract did 
not express the intention of the parties. We feel that under the letter of 
intent, particularly in view of the fact that ninety per cent, or approximately 
that amount of the work was done, that that is controlling. | 

Mr. Howe, did you want to add something ? 

MR. HOWE: Well, the only other thing was that with reference to 
the letter of intent, there is an executory -- the contractor promises to 
execute a contract which will contain the renegotiation clause, He entered 
in the letter of intent, he entered upon the execution of that contract -- 
that letter of intent. 

Now, whether that letter of intent constitutes an executory contract 
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or not to the extent that it is executed, it is an executed contract and 


is sufficient consideration to support the promise on the part of the 
contract that the renegotiation clause will be included in the definitive 

195 contract executed between the parties -- and we feel that under 
those circumstances we can require, the United States can require 
that it be included in the contract. 


MISS ANDERSON: I would like to add one thing, too, that I 
didn't bring out on the clerical error in omitting the Form SE-36 -- 
even if someone in the Government thought it would be a good idea 
to take out the renegotiation clause, I don't think Mr. Howe, Mr. 
Eno, or anyone else would have had the power to do that. No 
Government official was in any position where they could have done 
such a thing. 


* * * * 


206 (Whereupon, at 3:50 o'clock p.m., the appeal in the above- 
entitled matter was closed.) 
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Exhibit A-3 

TO : THE ADMINISTRATOR [ Sept. 24, 1954] 
FROM : BOARD OF REVIEW 
SUBJECT : DOCKET NO. 192 - Appeal of Blake Construction Company, Inc. 

The Board of Review, after giving consideration to the facts on 
record and those developed at a hearing held before the Board on February 
25, 1954, in connection with the appeal of the Blake Construction Company, 
Inc. from the determination of the Contracting Officer that any or all 
amounts over and above those set forth in the Government audit are con- 
sidered excess profits in connection with performance under Contract No. 
GS-03-B-1013 for furnishing the materials and performing the work of 
rehabilitating basement space at the Pentagon Building, Arlington, Virginia, 
makes the following recommendation: 


RECOMMENDATION: 
The appeal of the Blake Construction Company, Inc. should be denied. 


SUPPORTING DATA: 
The statement of facts, summary of the argument, and the basis 


| 
on which the recommendation is made are included in the attached 


report. 


/s/ H. M. KURTH 
Acting Chairman 


/s/ JAMES T. GOBBEL 
Member 

Attachment 
/s/ ARCHIE M. COHEN 
Member 


APPROVED: 


/s/ Edmund F, Mansure 
ADMINISTRATOR 


DATE: Sept. 27, 1954 
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DOCKET NO. 192 
BOARD OF REVIEW, GENERAL SERVICES ADMINISTRATION 


See EE 


APPEAL OF BLAKE CONSTRUCTION COMPANY 


STATEMENT OF FACTS: 

On September 18, 1953, Edward L. Koepenick, Attorney , on behalf 
of the Blake Construction Company, appealed the determination made by 
the Contracting Officer under Contract GS-03-B-1013 for furnishing the 
materials and performing the work of rehabilitating basement space at 
the Pentagon Building, Arlington, Virginia. The determination made by 
the Contracting Officer was that any or all amounts over and above those 
set forth in the Government audit are considered excessive profits within 
the meaning of Paragraph 12 of General Conditions Form SE-76 and must 
be refunded to the United States. 

After giving consideration to the document, files, and other records 
made available to it and to the testimony at a hearing before the Board on 
February 25, 1954, the Board of Review, General Services Administration, 
makes the following determinations of fact. 

* a * * * 

2. On December 28, 1950, Mr. Henry E. Dement, Office of the 
Secretary of Defense, requested that the General Services Administration 
take immediate steps to rehabilitate the basement of the Pentagon Building 
for office space to meet the urgent space needs of the Department of De- 
fense. 

* me * * * 

4. On December 28, 1950, George B. Sheldon, Jr., Chief, Construc- 
tion and Repair Division, Public Building Service, by memorandum to the 
Deputy Regional Director, Region 3, recommended that three contractors 
be considered to perform the work of rehabilitating the Pentagon Building 
basement space for office use. One of the contractors named was the Blake 
Construction Co., Inc. 

5. On December 28, 1950, the Deputy Regional Director, Region 3, 
Washington, D. C., wrote to the Blake Construction Co., Inc., as follows: 
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"On December 28, 1950, George B. Sheldon, Jr., Chief Con- 
struction and Repair Division, discussed with Jack Bender , Presi- 
dent, a proposed contract to rehabilitate the Pentagon Building 
basement space for office use. The following was understood: 

"1, The contract will be negotiated lump-sum type. Pending 
its formal execution the contractor will be given a letter of com- 
mitment to the effect that he has been selected to perform the work. 
This will be followed by a letter authorizing the contractor to pro- 
ceed with the work under a limit of expenditure of a stated amount 
of money. 

"2. A Government Construction Engineer will be assigned to 
supervise the work which will be done at his direction. Tentative 
drawings will be furnished as quickly as possible. 

"3, As soon as drawings and specifications are completed the 
contractor will submit through the Construction Engineer an item- 
ized proposal for performing the work. This proposal will include 
5% for overhead and 5% for profit. Field superintendent, time- 
keeper, watchman, insurance, and bonds if required, and not to ex- 
ceed $1,000.00 for small tools will be considered as job|costs; but 
all other overhead will be included in the 5%. When the proposal 
has been checked and the lump-sum amount has been mutually 
agreed upon by the Government and the contractor a formal lump- 
sum negotiated contract will be prepared and forwarded to the con- 
tractor for signature, for obtaining bonds if required, and return. 


All non-competitive subcontracts and/or purchase orders shall be 


subject to renegotiation. 
"4, The contract will include a clause providing for renegoti- 

ation at completion of the work. This clause requires the contractor 
to keep records of costs of all labor, materials, tools, equipment, 
and sub-contracts, etc. At the completion of the job the records will 
be examined and if it is found that an excessive profit has been made, 
the contract price will be renegotiated by means of a deduction pro- 
posal. The amount (not percentage), mutually agreed upon for profit 
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4. On December 28, 1950, George B. Sheldon, Jr., Chief, Construc- 
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be considered to perform the work of rehabilitating the Pentagon Building 
basement space for office use. One of the contractors named was the Blake 
Construction Co., Inc. 

5. On December 28, 1950, the Deputy Regional Director, Region 3, 
Washington, D. C.|, wrote to the Blake Construction Co., Inc., as follows: 
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"On December 28, 1950, George B. Sheldon, Jr., Chief Con- 
struction and Repair Division, discussed with Jack Bender , Presi- 
dent, a proposed contract to rehabilitate the Pentagon Building 
basement space for office use. The following was understood: 

"J, The contract will be negotiated lump-sum type. Pending 
its formal execution the contractor will be given a letter of com- 
mitment to the effect that he has been selected to perform the work. 
This will be followed by a letter authorizing the contractor to pro- 
ceed with the work under a limit of expenditure of a stated amount 
of money. | 

"2. A Government Construction Engineer will be assigned to 
supervise the work which will be done at his direction. ‘Tentative 
drawings will be furnished as quickly as possible. 

"3. As soon as drawings and specifications are completed the 
contractor will submit through the Construction Engineer an item- 
ized proposal for performing the work. This proposal will include 
5% for overhead and 5% for profit. Field superintendent, time- 
keeper, watchman, insurance, and bonds if required, and not to ex- 
ceed $1,000.00 for small tools will be considered as job costs; but 
all other overhead will be included in the 5%. When the proposal 
has been checked and the lump-sum amount has been mutually 
agreed upon by the Government and the contractor a formal lump- 
sum negotiated contract will be prepared and forwarded to the con- 
tractor for signature, for obtaining bonds if required, and return. 
All non-competitive subcontracts and/or purchase orders shall be 
subject to renegotiation. | 

"4, The contract will include a clause providing for |jrenegoti- 
ation at completion of the work. This clause requires the contractor 
to keep records of costs of all labor, materials, tools, equipment, 
and sub-contracts, etc. At the completion of the job the records will 
be examined and if it is found that an excessive profit has been made, 
the contract price will be renegotiated by means of a deduction pro- 


posal. The amount (not percentage), mutually agreed upon for profit 
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when the formal contract is executed, will not be reduced because 

of savings affected in performing the work. 

"5. You will submit a breakdown of the personnel and items 
to be included in overhead. 

"6. You desire to perform the work, are in a good position to 
start immediately and to expedite the job to completion.” 

6. Also, on December 28, 1950, the Deputy Regional Director, 
Public Buildings Service, transmitted the following letter of intent to the 
appellant corporation. 

"The United States of America (herein called the "Government") 
acting through the undersigned Contracting Officer, hereby proposes 
to enter into a contract with you to rehabilitate the Pentagon Build- 
ing basement space for office use. Acceptance of this proposal 
within the time herein specified shall constitute a contract. 

you are to furnish all labor, material, tools and equipment 
for the work which is to begin immediately and is to be performed 
in accordance with specifications and drawings to be furnished by 
the General Services Administration and the instructions of the 


Government Construction Engineer. In addition to the foregoing, 
all the provisions of U.S. Standard Form 23-Revised, including the 
articles of pages 6 and 6 (a) thereof and the General Conditions 
(Negotiated Lump-Sum Contracts) Form SE-36 dated January 5, 
1946 are incorporated and made a part hereof as if fully set forth 
herein. The applicable minimum hourly rates of wages will be fur- 


nished as soon as possible and thereupon become a part thereof. 
"Attached are copies of said Standard Form 23-Revised and 
the General Conditions. 
"You will furnish perio RnCe and payment bonds, if required 
by the Government. 
"This letter contract will be formalized by the execution of a 
lump-sum contract on U.S. Standard Form 23-Revised, and this 
. letter contract any modifications thereof, the General Conditions 
(Negotiated Lump-Sum Contracts) Form SE-36 dated January 5, 
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1946, the applicable minimum hourly rates of wages, the specifica- 
tions and drawings to be furnished by the General Services| Admin- 
istration, together with the appropriate payment and performance 
bonds to be furnished by you if required by the Government, will 
be made a part thereof. Until the execution of the formal lump-sum 
contract, you will make no commitments of expenditures relative 
to the work in excess of $200,000. 

"If the formal lump-sum contract shall not have been executed on 
or before March 1, 1951 or on or before such later date as may here- 
after be mutually agreed upon by the parties hereto prior to March 1, 
1951 just compensation as may be agreed upon in writing at the time; 
provided; that such compensation shall not include your anticipated 
profit, but may include the profit on the part of the work performed 
at the time of termination; and provided, further, that if the parties 
are unable to reach such agreement the Contracting Officer shall 
advise the amount to be paid hereunder, and his decision shall be 
subject to written appeal by you within 30 days to the Administrator 
of General Services whose decision as to the amount of such com- 
pensation shall be final and conclusive upon the parties hereto. 

Upon such payment, title to all materials, equipment, work in pro- 
cess, finished articles, and all things procured or produced by you 
in the performance of this letter contract shall vest in the/Govern- 
ment. Until the execution of the formal lump-sum contract, you will 
submit to the Contracting Officer for approval all proposed sub- 
contracts and any proposed purchase order which exceeds in dollar 
amounts either $25,000 or five per centum of the limit of expenditure 
then in effect. | 

"You may accept this proposal by signing and returning to us 
the attached two carbon copies of this letter within five days after 
you receive it. A copy is attached for your files. 

"This letter contract is authorized by and has been negotiated 
under Public Law 152, 81st Congress, approved June 30, 1949; Pub- 
lic Law 843, 81st Congress, approved September 27, 1950." 
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7. On December 28, 1950, the Deputy Regional Director issued 
Standard Form 1036, Revised, Statement and Certification of Award to the 
appellant corporation to evidence the making of an award. This document 
was assigned Contract GS-03-B-1013. 

8. The letter of intent was accepted by the appellant corporation 
January 10,1951. On January 18, 1951, the President of the appellant cor- 
poration wrote to the General Services Administration as follows: 

"We are enclosing herewith two (2) copies of your contract, 
dated December 28, 1950 and covering the above project, accepted 

the 10th day of January, 1951. 

"It is our understanding that the enctoned letter contract is to 
be formalized by the execution of a lump-sum contract." 
* * * * * 

12. On February 28, 1951, the General Services Administration 
advised the appellant corporation as follows: 

"Your contract is hereby modified so as to extend the time 
allowed for formal execution of a lump sum contract from March 

1, 1951 to May 1, 1951 and increasing your limit for commitments 

or expenditures which you are authorized to make relative to the 

work, from $200,000 to $400,000. 


In all other respects the terms and conditions of your letter 
contract dated December 28, 1950 remain unchanged." 
This amendment to the letter contract was accepted by the appellant cor- 
poration on March 13, 1951. 
13. On March 15, 1951, the Public Buildings Service issued speci- 
fications applicable to Contract GS-03-B-1013. The bid opening date speci- 


fied in the invitation for bids accompanying the specifications was indicated 
as May 1, 1951. 
14. On March 26,1951, the Public Buildings Service advised the 
appellant corporation as follows: 
‘your contract is hereby modified so as to extend the time 
allowed for'formal execution of a lump sum contract from March 1, 
1951, to May 15, 1951, and increasing your limit for commitments 


10 
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or expenditures which you are authorized to make relative to the 

work, from $200,000.00 to $600,000.00. 

"In all other respects the terms and conditions of your letter 
contract dated December 28, 1950, remain unchanged.” 

This amendment to the letter contract was accepted by the appellant cor- 
poration on March 27, 1951. 

* * * * * 

16. On May 1, 1951, the Public Buildings Service wrote to|the 
appellant corporation as follows: 

"Your proposal dated May 1, 1951, is accepted on the basis of 
the lump sum bid in the amount of seven hundred fifty three thou- 
sand three hundred sixty two dollars and seventy six cents ($753,362.76) 
for the rehabilitation of basement space in the Pentagon Building, Ar- 
lington, Virginia, in accordance with the specifications dated March 
15, 1951 and contract drawings mentioned therein. 

"Pursuant to provisions of the specifications and general condi- 
tions you are required to execute the enclosed forms of contract, 
payment bond and performance bond within fifteen calendar days after 
receipt thereof. These forms, when executed, should be returned to 
the Chief of Construction and Repair Division, Room 6508 |Federal 
Supply Service Building, 7th and D Sts., S.W., Washington, D.C." 

* * * * * 

17. * * * The general provisions of U.S. Standard Form 23 
(Revised April 3, 1942) were incorporated in and made a part of the con- 
tract. No reference was made in the formal contract to the inclusion of 
Standard Form SE-36, General Conditions (Negotiated Lump-Sum Contracts) 
which was included in and made a part of the letter contract dated December 
28, 1950. 


* * * * * 


20. On April 24, 1952, the Chief, Construction and Repair Division, 


Region 3, wrote the following memorandum for the attention of the Regional 


Director, Region 3: 
"T had a brief discussion with Mr. Jack Bender, regarding the 
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negotiated contract for the improvement work in the basement of 
the Pentagon, and our hopes to begin auditing his accounts on this 
project in the very near future. Mr. Bender very pleasantly in- 
formed me that after discussing the matter with his lawyers he 
was of the opinion that he had a strict lump sum contract and not 
renegotiable contract; that only a few minor items were remaining 
unfinished and when they were finished he proposed to submit a 
requisition for final payment. He intimated that he had been ad- 
vised by his lawyers that his contract was subject to renegotiation 
by the Renegotiation Board only. He stated that just prior to the 
signing of a formal contract he and his principal subcontractors 
had met with us in this office and discussed prices for various 
items of the work and submitted what he considered a bid for the 
remainder of the work, all of which was included in the formal con- 
tract signed. He further intimated that he might refuse to allow 
our auditor or engineers to examine his books and accounts on 


this job, although they were in good condition and would be readily 
available to the Renegotiation Board." 
21. On May 30, 1952, the appellant corporation submitted a requisi- 


tion for payment marked "Final" in the amount of $23,827.26. The requisi- 
tion indicated that the appellant corporation had received previous payments 
in the amount of $687,066.85. 

22. On August 11,1952, Mr. A. T. Lowcher, of Internal Audit Div- 
ision, General Services Administration, wrote to the Regional Chief, Con- 
struction and Repair Division, as follows: 

"On August 7, 1952, two auditors, Messrs. G. King and J. 

Jacques, visited the office of the Blake Construction Co. to start 

the audit of their records for the purpose of determining the ac- 

tual cost under the above contract. 

* * * * * 
"Before they left the office, Mr. Bender telephoned in and 

when he was informed of the presence of the auditors he requested 

to talk with one of them. He talked with Mr. King and stated that 
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in his opinion this contract was a lump sum one and was not sub- 
ject to renegotiation and for that reason issued instructions not 


to allow any examination of the records except upon the advice of 


his attorney. 
11 * * * * * 
On the bottom of this memorandum appears the following note signed by 
Mr. Eno, Chief, Construction and Repair Division: 
"Tt discussed this with Mr. J. I. Bender of the Blake Company 
on the afternoon of 8-12-52. He called back about 5:30 p.m. and 
stated that he had changed his mind and that the auditors would be 
welcome to go over his books." 
23. On August 20, 1952, Mr. Eno wrote to Mr. Lowcher as follows: 
"Last week I discussed with Mr. Jack I Bender of Blake Con- 
struction Company his refusal to allow Messrs. G. King and J. 
Jacques to inspect his books for the contract for the Rehabilitation 
of the Basement Area at the Pentagon. Mr. Bender informed me 
that he had been advised by his attorney that he had a lump sum 
contract not subject to our renegotiation. I advised him that our 
Regional Counsel had held that the contract was subject to|our re- 
negotiation, but could be referred to the Renegotiation Board. I 
further advised him that our audit would be a benefit to him in 
making settlement with his subcontractors whether we renegotiated 
the contract or referred it to the Board. In either case his books 


should, according to law, be open to Government inspection for 
the legally required period. 

"He agreed to call me and on Friday he said that although his 
attorneys said it was not renegotiable, that his books would be avail- 
able to our auditors. His attitude was very agreeable." 

* * * * * 

12 25. Evidently, as a result of the conversation between Mr), Eno and 
Mr. Bender, President of the appellant corporation, the Internal Audit Div- 
ision, General Services Administration, made an audit of the accounts of 


the appellant corporation with respect to Contract GS-03-B-1013. 
* * * * * 
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15 27. On August 26, 1953, the Contracting Officer wrote to the appel- 
lant corporation as follows: 

"Following the receipt of the letter from your attorneys dated 
April 9, 1953, enclosing Certified Public Accountant's audit of the 
project, this office attempted on several occasions, without success, 
to schedule a conference between your attorneys and representatives 
of this office as suggested in your attorneys’ letter. This conference 
was finally held on July 28, 1953, at the Regional Office Building. 

"After careful review and consideration of the entire matter our 
attorneys have reaffirmed their opinion that your contract isa 
renegotiable lump-sum contract notwithstanding the fact that 
Form SE-36 dated January 5, 1946, paragraph 12, which specifi- 
cally provides for renegotiation by General Services Administra- 
tion, was inadvertently omitted from the formal contract when 
U.S. Standard Form-23, Revised, was executed by the parties on 
May 1, 1951. The substance of their opinion is stated immediately 
below. 

* * * * * 

"As required by its terms, the negotiated letter contract of 
December 28, 1950, was formalized by the execution on May 1, 1951, 
of a contract on U.S. Standard Form-23, Revised. Inadvertently, 
the General Conditions (negotiated lump-sum contract) Form SE-36 
dated January 5, 1946, were omitted from the formal contract and 
Form SE-103 substituted therefor. This latter form does not 
include the paragraph on renegotiation but does not exclude it. 

* * * * * 

18 28. On September 4, 1953, Mr. E. L. Koepenick, Attorney, on be- 
half of the appellant corporation, wrote to the Public Building Service as 
follows: 

‘In answer to your letter of August 26, we should like to advise 
that we have written the enclosed letter to the General Counsel of 
General Services Administration asking him for an interpretation. 


"We respectfully request, therefore, that any appeal rights we 


may have in this matter be held open pending the decision of your 
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General Counsel, on our contract. Please inform us of your dis- 
19 position in this matter.” 
On the same date, Mr. Koepenick wrote to the General Counsel, General 
Services Administration, as follows: 

"In reviewing the facts in this case it is our opinion that we do 
not consider this an appeal under the disputes clause in the contract 
but a question of legality as to the actual contract signed by the 
parties involved. 

"Tt is our contention which will be proven by investigation that 
there is no clause specifying a renegotiation in any part of this con- 
tract as signed by the Blake Construction Company and the General 
Services Administration. 

"We have always referred to the Renegotiation Act enacted by 
Congress in any reference to renegotiation in our letters and con- 
ferences. We have always been aware of the fact that the Govern- 
ment could renegotiate all of our contracts with or without reference 
to such renegotiation in any one specific contract. 

"It should be noted that in the original specifications for this 
rehabilitation of the Pentagon basement and in the actual contract 


signed, no reference was ever made to a lump-sum renegotiation 


clause. 

"We herewith request, therefore, a review of this file by your 
office as to whether or not this contract specified the renegotiation 
as is contended by Mr. Ferdinand Kaufholz, Jr., Deputy Regional 
Director, Public Buildings Service, in his letter of August) 26, 1953. 

"Please inform me of your disposition in this matter." | 

On September 16, 1953, the Assistant General Counsel, General |Services 
Administration, advised Mr. Koepenick that his letter had been received 
and that the matter was being reviewed. Also, on September 16, 1953, 
the Acting Deputy Regional Director, Public Buildings Service, wrote to 
the appellant corporation as follows: 

‘We have received a letter dated September 4, 1953, addressed 
to Mr. Ferdinand Kaufholz, Deputy Regional Director, PBS, from 


Mr. E. L. Koepenick, Attorney, 
* * * * * 


20 


21 
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"Article 15 of Contract Form No. 23, Revised, gives you the 
right to appeal within 30 days from the date of the Contracting Offi- 
cer's decision. In the absence of any specific provision in the con- 
tract for the extension of this 30-day period, we regret that we are 
unable to grant Mr. Koepenick's request." 

29. On September 18, 1953, Mr. Koepenick on behalf of the appellant 
corporation wrote to the Administrator , General Services Administration, 
as follows: 

"We are in receipt of letter dated August 26, 1953, from Mr. 
Ferdinand Kaufholz, Jr., Deputy Regional Director, PBS, Washing- 
ton, D.C. 

Please consider this as an appeal from this decision by Mr. 
Kaufholz as provided in Article 15 of the contract form #23, re- 
vised. It is our belief that the contention of Mr. Kaufholz is in- 
correct and we respectfully request an appeal to your office." 

30. The appellant corporation's appeal was referred by the Admin- 


istrator to the Board of Review, General Services Administration, for con- 
sideration and recommendation to him with respect to a final decision 


thereto. 
* * * a * 

31. On October 16, 1953, the General Counsel, General Services 
Administration, wrote to the attorney for the appellant corporation as 
follows: 

* * * * * 
"x * * instead of advising you of our legal opinion upon review 

of the position taken by the Regional Office, we shall make our views 

known to the Board of Review for their information and guidance in 

acting upon the appeal." 
The viewpoint of the General Counsel with respect to this matter was trans- 
mitted to the Board of Review by memorandum on January 14, 1954 and is 


included in that portion of this report entitled "Summary of Argument" 
* * * * * 
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SUMMARY OF ARGUMENT: 

At the hearing before the Board of Review, the appellant based its 
appeal on the following principal points: 

1. The letter contract of December 28, 1950, which included a pro- 
vision for renegotiation, set forth the understanding of the parties at that 
time. The appellant knew that it was governed by the provisions of the 
letter contract and the extensions thereto, up until the time of the signing 
of the negotiated lump sum contract on May 1, 1951. 

2. On April 2, 1951, the appellant was invited to submit a lump- 
sum bid. Pursuant to such invitation, the appellant submitted a formal of- 
fer on May 1, 1951. The letter of invitation specifically referred to a nego- 
tiated lump-sum contract. No reference was made to renegotiation as in 
the previous correspondence. 

3. * * * * * Before the contract was formalized, a final meeting 
was held between representatives of the appellant and the Public Buildings 
Service. The purpose of this meeting was to bring the cost to date in order 


that the remaining costs could be ascertained as accurately as possible. 
The contract was 90% complete at this time. 

4. In January 1951, the Renegotiation Act was approved by the 
Congress. Since that time, the appellant, in its dealings with various Gov- 
ernment agencies, has understood that its contracts were subject to the 
provisions of the Renegotiation Act. The appellant has no doubt [that the 
contract involved in this appeal, as well as its other contracts with Govern- 


ment agencies, is subject to renegotiation under the provisions of the Re- 
negotiation Act. 

5. After December 28, 1950, the date of the letter contract, each 
action taken by the General Services Administration specifically called 
attention to the terms and conditions of the letter contract, in particular 
that relating to renegotiation. However, the renegotiation provision was 
not referred to when the appellant's bid was accepted. The appellant 
believes that since this contract is subject to renegotiation on an overall 
basis under the Renegotiation Act, the General Services Administration 
omitted the reference to renegotiation for the reason that the contract, as 
submitted to the appellant, was found sufficient by the Legal Counsel of the 


93 
Regional Office to provide for renegotiation under the Renegotiation Act. 
This contract was similar to many other contracts which the General Serv- 
ices Administration executed at that time. 

22 6. Prior to May 1, 1951, the appellant was requested to and did at- 
tend regular conferences for the purpose of ascertaining the financial status 
of the project. Justifications were required by the General Services Ad- 
ministration for the expenditures made and estimates of expenditures to be 
made. After May 1, 1951, the same information was not required, particu- 
larly with respect to expenditures by subcontractors. This confirms the 
contention of the appellant that from December 28, 1950, the date of signing 
of the letter contract, to May 1, 1951, the date of signing of the formal 
contract, performance was on a cost basis subject to renegotiation. After 


May 1, 1951, the contract was on a lump-sum basis. The General Services 


Administration held the appellant responsible for performing the balance 


of the work within the amount fixed in the lump-sum contract. The appel- 
lant was solely responsible if expenditures exceeded that amount. Up until 
May 1, 1951, the appellant was reimbursed for all amounts expended. After 
that date, the appellant was to be paid only the amount fixed in the lump- 
sum contract. 

7. The Government has contended that the letter contract of De- 
cember 28, 1950 could not be amended without consideration. It is the 
appellant's contention that consideration for the omission of the renegotia- 
tion clause was that the contractor after May 1, 1951 assumed all risks 
of performance. 

8. All previous negotiations were merged in the contract finally 
executed on May 1, 1951. There is no provision in this contract which 
subjects it to renegotiation on an individual basis. The formal contract 
is controlling. In the absence of the retention of rights to renegotiate, 
such rights do not exist. 

9. Another confirmation of the appellant's contention is that a bond 
was not required by the General Services Administration under the letter 
contract of December 28, 1950; whereas, a bond was, required under the 
formalized contract of May 1, 1951. 
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10. On August 13, 1951, at the Government's request, the appellant 
offered a deduction in the amount of $42,468.65. This was accepted by the 
Government in a letter dated August 15, 1951, in which specific reference 
was made that its acceptance constituted no change in the terms [of the 
contract, including provision for renegotiation. The appellant did not take 
exception to this reference, which was made after the signing ofthe formal 
contract, since the appellant thought that the provision referred to renego- 
tiation under the Renegotiation Act and not to this particular contract. 

11. On June 13, 1952, the appellant in a letter advised the General 
Services Administration that unless it assumed jurisdiction on June 18, 
1952 it would be necessary to rescind the credit previously given in the 

amount of $42,468.65. The appellant had agreed to the reduction 
to assist the Government with its financial problem. The reduction was 
made possible by the elimination of certain work. However, when the 
Government failed to take action to assume jurisdiction over the project, 
necessitating additional expenditure by the appellant, the appellant believed 


its financial requirements would be such as to make it necessary to recoup 


the credit previously given. 
12. The request made by the General Services Administration for 
renegotiation of the contract is without legal justification, and the contractor 
is presently entitled to payment in the amount of $23,827.26, representing 
final payment in accordance with the contract terms. 
The position of the representatives of the Public Buildings Service 
at the hearing before the Board of Review was based on the following prin- 
cipal points: 
1. In December 1950, it was determined to rehabilitate basement 
space in the Pentagon Building for office purposes. Because of the neces- 
sity for speed and the indeterminate nature of the work at that ae a 
determination was made to select a contractor on the basis of negotiation 
rather than through competition. The appellant was selected as the con- 
tractor. At the time of selection, the actual cost could not be estimated. 
The program involved the development of the design and specifications 
concurrently with actual operation. The letter of understanding and the 
letter contract were issued to express and confirm the arrangements made 
with the contractor. 
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2. Funds for this project were obtained from various Defense De- 
partment appropriations. It was necessary to obtain periodic reports in 
order that funds could be budgeted under the applicable appropriations. 
Frequent meetings ‘were required with the contractor, to ascertain the na- 


ture and extent of expenditures, so that application could be made to the 


various defense agencies for additional funds as the work progressed. 

3. A conference was held in late April 1951, in the office of the 
Chief, Construction and Repair Division. At that time, it was estimated 
that approximately 90% of the work had been completed. It became neces- 
sary, therefore, to finalize the contract. Information as to expenditures 
and future costs was obtained from the appellant. There was no attempt 
on the part of the Government to check the estimates submitted by the ap- 
pellant because of lack of time. The costs were accepted, subject to a 
later check through the renegotiation process. 

4. The Government's failure to include the renegotiation provision 
(Form SE-36) in the formal contract was due to a clerical error. The con- 
tract was prepared in the office of the Chief, Construction and Repair Divi- 
sion. Inadvertently, either the standard printed Form SE-36 was not sent 
to the Duplicating Section, or was not printed by the Duplicating Section as 
a part of the contract. 

5. It is true, as the appellant has contended, that a bond was not 
required under the letter contract of December 28, 1950; whereas, it was 
required under the formalized contract of May 1, 1951. Initially, it was 
believed that a bond would not be required since the project was renegoti- 
able and payments were to be made progressively. However, it was de- 
termined that a bond was required to afford protection to the Government 
after the final payment was made. It might have become necessary to re- 
quire the contractor to replace defective work. 

6. The Government denies the appellant's contention that the renego- 
tiation clause was omitted by design. No Government official could have di- 
vested the Government of any of its rights under the contract. The actual 
intention of the parties was to include the renegotiation provision. In any 
event, whether the omission was by reason of a clerical mistake or by the 
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act of an officer acting outside the scope of his authority, the United States 
is not bound thereby. 

7. In the letter of August 15, 1951, accepting the appellant's deduc- 
tion in the amount of $42,468.65, reference was made to the fact that the 
previous arrangement including renegotiation was still in effect., The Gov- 
ernment denies the contention of the appellant that the credit offered was 
to provide for the elimination of work. If the proposal was for work omit- 
ted, it would have been itemized. The principal reason for the deduction 
was to enable the Government to recapture funds which would not be re- 
quired in the completion of the project. At this time, the appellant did not 
contend that his contract was not renegotiable. 

8. The first indication that the Government had that the appellant 
deemed the contract not subject to renegotiation was in April, 1952, long 
after the work had been completed. At that time, only the settlement of 
the account remained. 

9. The Government's audit discloses total allowable expenditures 
of $629,785.75. The appellant has been paid $687 066.85; therefore, the 
appellant has been overpaid in the amount of $57,281.10. The appellant 
has been requested to submit a deduction proposal in the amount of 
$81,108.36. The Government reiterates its contention that the contract 
is subject to renegotiation and the amendment and refund should be ef- 
fectuated. 

10. If it is necessary to reform the formalized contract to clearly 
express the intent of the parties, it is the recommendation of the Public 
Buildings Service that the contract be referred to the General Accounting 
office for this purpose. 


BASIS FOR RECOMMENDATION: 
The first question considered by the Board of Review was whether 
or not the formal contract of May 1, 1951, expressed the true intent of the 


parties with respect to renegotiation. 

The appellant contends that, since the contract was subject to re- 
negotiation under the Renegotiation Act, the Public Buildings Service omit- 
ted reference to renegotiation (Form SE-36) by design, and that the true 
intent was to execute a negotiated lump-sum contract for the remainder 


of the work. 
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The Public Buildings Service denies the contention of the appellant 
that the renegotiation provision was omitted by design. It explains the omis- 
sion by stating that, inadvertently, the copy of Form SE-36 was either not 
sent to the duplicating section or that it was omitted by the duplicating 
section in reproduction. 

No evidence was offered which would refute the explanation given by 
the representatives of the Public Buildings Service, and there appears to 
be no reason for doubting their veracity. 

In further support of its argument, the appellant has pointed to 
several circumstances which it contends confirm its understanding of the 
intent to omit reference to renegotiation in the formal contract. The ap- 
pellant pointed out that, after December 28, 1950, the date of the letter 
contract, each action taken by the Public Buildings Service called atten- 
tion to the terms and conditions of the letter contract, with specific ref- 
erence to the renegotiation provision. However, the renegotiation provision 
was not referred to by the Public Buildings Service in accepting the appel- 
lant’s bid, nor was it included in the formal contract. 

On the other hand, the representatives of the Public Buildings Serv- 
ice pointed to the fact that, subsequent to the execution of the formal con- 
tract of May 1, 1951, on August 15, 1951, the Public Buildings Service ac- 
cepted a deduction in the amount of $42,468.65. In its letter of acceptance, 
the Public Buildings Service stipulated that this amendment constituted ° 
no change in the terms of the contract, including provision for renegoti- 
ation. The representatives of the Public Buildings Service argued that 
the inclusion of this statement in the letter of August 15, 1951, and its ac- 
ceptance without protest by the appellant, bears out its contention that both 
parties understood that the contract was to be renegotiated on an individual 
basis, after the formal contract was signed. 

The appellant stated that it did not take exception to this reference, 
since it believed that it was to renegotiation under the Renegotiation Act 
and not to this particular contract. This point is important in the consid- 
eration of intent, since, if this contract was a lump-sum contract, any re- 
duction in the stated amount must necessarily be made by reason of the 
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elimination of work. However, if the contract was one which was subject 
to renegotiation on an individual basis, a rescission of funds allocated to 
the contract could have been accomplished without the elimination of work. 

In the hearing before the Board of Review, the appellant argued that 
the deduction was made because of the elimination of certain work. The 
appellant was requested to supply a description of the work which was 
eliminated. The appellant agreed to do so; however subsequent to the 
hearing, the attorney for the appellant notified the Board of Review that 
the information would not be furnished. 

The Public Buildings Service denied the contention of the appellant 
that the credit deduction was to provide for the elimination of certain work. 
The Public Buildings Service's explanation is that both the appellant and the 
Public Buildings Service were cognizant of the fact that ample funds had 
been provided for the completion of the project, and the reduction was 
merely to adjust the financial allocation made to this contract so that the 
recaptured funds could be used elsewhere. 

Inasmuch as the appellant failed to furnish the information requested 
as to the work which was eliminated, the Board of Review is forced to con- 
clude that the weight of evidence is in favor of the Public Buildings Service's 
position, and that the elimination of the amount of $42 468.65 was for the 
purpose of rescinding excess funds allocated to the project. 

Another circumstance pointed to by the appellant was that)a bond 
was not required by the Public Buildings Service under the letter contract 
of December 28, 1950; whereas, a bond was required under the finalized 
contract of May 1,1951. The Public Buildings Service admits the accuracy 
of this statement, but it places a different significance on this circumstance. 

The explanation given by the Public Buildings Service representa- 
tives was that, initially, the Public Buildings Service believed that a bond 


would not be required, since the project was renegotiable, and payments 
would be made progressively. It was determined, finally, that 4 bond would 
be required to afford protection to the Public Buildings Service after the 
final payment was made, since it might have become necessary to require 
the contractor to replace defective work. The representatives of the Public 
Buildings Service testified that the uncertainty as to whether or not bonds 
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would be required was a general situation which was applicable to other 
contracts similar to that involved in this appeal. On the basis of an opinion 
furnished by the Office of General Counsel, a determination was finally 
made that bonds would be required for all contracts of this type. 

The record discloses that the bond was dated December 28, 1950, 
and that allowance for the premium was made in the Public Buildings 
Services's audit. In the letter of understanding of December 28, 1950, it 
was stated that; 

"Field superintendent, time keeper, watchman, insurance and 
ponds, if required, and not to exceed $1,000.00 for small tools, will 
be considered as job costs." 

This quotation indicates that at the time of entering into the letter contract, 
the intention of the Public Buildings Service was to include bond premium 
as a job cost and that there was some uncertainty as to whether or not 
bonds would be required. 

With respect to the question of the bond requirement, the weight of 


the evidence appears to be in favor of the Public Buildings Service's con- 
tention. 


Another situation to which the appellant called attention in support 
of its contention that renegotiation was not intended was that which existed 
before and after the signing of the final contract in connection with the 
requisition of funds. The appellant testified that, after December 28, 1950, 
frequent meetings were held at which the appellant submitted breakdowns 
of the amounts expended and estimations of future costs. The expenditure 
breakdowns were used as the basis for payment to the appellant for work 
performed to date. Immediately prior to May 1, 1951, a final meeting was 
held. At this meeting the appellant furnished current costs and an estimation 
of future costs. Subsequent to May 1, 1951, these meetings were discontinued. 
The appellant was no longer required to furnish actual cost breakdowns. In- 
stead, the appellant merely submitted estimations of cost completion on a 
prescribed requisition form. The form used was that normally required 
of the contractor under regular lump-sum contracts in effectuating partial 
payments to contractors on the basis of work accomplished to the date of 
the requisition. 
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The appellant further contended that, after May 1, 1951, it was held 
responsible for any expenditures in excess of the total amount estimated 
and fixed in the contract, but prior to that time, it was reimbursed for 
the actual amounts expended. The appellant argued that the Public 
Buildings Service had apparently decided to safeguard its position, and 
the contractor was therefore required to assume all risks after the sign- 
ing of the formal contract. 

The Public Buildings Service's position was that regular periodic 
meetings were held prior to May 1, 1951, for the purpose of obtaining in- 
formation for the additional allocation of funds. It was necessary for the 
Public Buildings Service to inform agencies of the Department of Defense, 
for which it was acting as agent, so that budgetary arrangements could be 
made as currently as possible. When the project was approximately 90% 
complete, it was possible to estimate the remaining costs with some 
degree of finality , and to obtain a final allocation of funds from the defense 
agencies without the necessity of holding periodic meetings for the purpose 
of ascertaining the financial status of the project. 

The Public Buildings Service representatives denied that it was 
ever their intention to hold the contractor to the specific amount| mention- 
ed in the formal contract of May 1, 1951. They stated that it was always 
their understanding that the contract was subject to renegotiation, and 
they believed that this was the understanding of the appellant. The Public 
Buildings Service representatives testified that it was not until April, 


1952 that any indication was received from the appellant to the effect 
that the contract was not renegotiable. This was long after the physical 
work had been completed. 
The evidence with respect to this point is not conclusive, and 
therefore does not clearly point to the intention of the parties. 
In the judgment of the Board of Review, the circumstances and 
the testimony recited by the representatives of the appellant and/of the 
Public Buildings Service clearly point to the conclusion that it was the 
intention to include in the formal contract of May 1, 1951, the provision 
with respect to renegotiation as stated on Form SE-36. None of the cir- 


cumstances relied upon by the appellant clearly and conclusively] prove 
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its contention. The weight of the evidence is in favor of the position 
taken by the Public Buildings Service. 

28 The appellant has contended that all prior negotiations became 
merged in the executed instrument, and are not material to it. The 
position taken by the appellant in this respect evidently is that the 
formal contract of May 1, 1951, became the contract, and that the letter 
contract of December 28, 1950, was merely a part of the negotiations 
leading up to the signing of the formal contract. In the opinion of the 
Board of Review, this conclusion is hardly justified, particularly in 
view of the following statement contained in the letter contract: 

"This letter contract will be formalized by the execution 

of a lump-sum contract on U.S. Standard Form 23, Revised, 

and this letter contract, any modifications thereof, the Gen- 

eral Conditions (negotiated lump-sum contracts), Form SE-36 

dated January 5, 1946, the applicable minimum hourly rates 

of wages, the specifications and drawings, to be furnished 

by the General Services Administration, together with the 

appropriate payment and performance bonds to be furnished 

by you, if required by the Government, will be made a part 

thereof.” 

In the judgment of the Board of Review, the formal contract was 
merely the expression of 2 Standard Form of the terms and conditions 
set forth in the letter contract, as modified from time to time. It is 
apparent, however, that the formal contract and the letter contract, as 
amended, are conflicting in that the letter contract, as amended, contains 
the provisions with respect to renegotiation; whereas, in the formal 
contract this has been omitted. Therefore, resort properly may be had 
to the surrounding circumstances and facts to determine the contract 
which the parties made for themselves. 

If the matter be viewed in another light, it seems apparent that 
the contract, as reduced to writing, did not reflect the actual contract 
on which the parties had previously agreed, by reason of a mistake in 
omitting therefrom the provision relating to renegotiation. There appears 
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to be no room for doubt as to what the contract was, as indicated in 
the record of the relationships between the parties. Accordingly, the 
Board of Review must conclude that the formal contract of May 1, 1951, 
did not express the true intent of the parties. 

Inasmuch as the Board of Review has concluded that the formal 
contract was merely a continuation of the letter contract, and, if, such 
conclusion is correct, it must necessarily follow that administrative 
officers of the Government would be without authority to reform)a 
contract under which the United States has obtained vested rights. 
Further, the execution of a formal agreement without the renegotiation 
provision would not be binding upon the Government, since there is no 
consideration to support the waiver of the renegotiation clause. The 
general rule is that a contract may not be modified prejudicially to the 
interests of the United States without adequate consideration therefor. 

On the basis of the above analysis, the Board of Review recommends 
that the appeal of the Blake Construction Company, Inc. should be 
denied. 


If you concur in this recommendation there is attached, for your 


signature, a letter to the attorney for the appellant acquainting him with 
your decision. 


108 
EXHIBIT A -4 


| Copy of letter decision of Administrator] 


September 27, 1954 


Mr. Edward L. Koepenick 
Bowen Building 

821 Fifteenth Street, N. W. 
Washington 5, D. C. 


Dear Mr. Koepenick: 


Reference is made to your letter of September 18, 1953, appealing 


on behalf of your client, the Blake Construction Company, Inc., Wash- 
ington, D. C., the ‘determination of the Contracting Officer, General 
Services Administration, Public Buildings Service, Region 3, Washington, 
D.C., that any or all amounts over and above those set forth in the Gov- 
ernment audit are tonsidered excess profits in connection with perform - 
ance under Contract No. GS-03-B-1013, for furnishing the materials and 
performing the work of rehabilitating basement space at the Pentagon 
Building, Arlington, Virginia. 

You were advised in letter dated October 6, 1953, that your appeal 
had been referred to the Board of Review, General Services Administra- 
tion, for consideration and recommendation to the Administrator with 
respect to a decision thereto. A hearing was held on your appeal on 
February 25, 1954. 

After giving ‘consideration to the facts on record and those developed 
at the hearing, the Board of Review has recommended to me that your ap- 
peal should be denied. 

Two copies of the Board's report, outlining the pasts on which its 
recommendation was made, are attached for your information. 

I have concurred in the recommendation made to me by the Board of 
Review, and you are hereby advised that your appeal has been denied. 


cc: Administrator Cordially yours, 
General Counsel, GSA 
Comptroller, GSA Edmund F. Mansure 
Commissioner, PBS Administrator 
Regional Director, Region 3 
5 Board of Review 


[Filed June 14, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA, 
Plaintiff, 
v. * Civil Action No. 376-58 


BLAKE CONSTRUCTION COMPANY, 
INC., et al., 
Defendants 


ORDER AND JUDGMENT 


Upon consideration of the pleadings, affidavits and exhibits |on file 
in the cause, and upon consideration of the motions of all parties for 


summary judgment and the points and authorities in support thereof and 


in opposition thereto, and after argument in open Court, and the Court 
having determined that there exists no genuine issue of material fact 
herein, and that the plaintiff United States of America is entitled to judg- 
ment as a matter of law against the defendant Blake Construction Com- 
pany, Inc., and that the defendant The Aetna Casualty and Surety Company 
is entitled to judgment of dismissal as a matter of law against the plaintiff 
United States of America, it is by the Court this 14th day of June, 1960, 

ORDERED that the motion of the plaintiff United States of America 
for summary judgment against the Blake Construction Company, Inc., be 
and the same hereby is granted and that the United States of America have 
judgment against the defendant the Blake Construction Company, Inc., in 
the sum of fifty-seven thousand two hundred eighty-one dollars and ten 
cents ($57,281.10) with interest thereon at 6% per annum from March 6, 
1953, and with costs of this action, and that the said judgment be entered 
herein; and that the counterclaim of the defendant the Blake Construction 
Company, Inc., against the plaintiff United States of America be and the 
same hereby is dismissed with prejudice; and it is 

FURTHER ORDERED that the motion of the defendant the Blake 
Construction Company, Inc., for summary judgment be and the same 
hereby is denied; and it is | 
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FURTHER ORDERED that the motion of defendant The Aetna Casu- 
alty and Surety Company for summary judgment against the plaintiff 
United States of America be and the same hereby is granted; that the mo- 
tion of the plaintiff United States of America for summary judgment against 
the defendant The Aetna Casualty and Surety Company be and the same is 
hereby denied; and that the complaint as against the defendant The Aetna 
Casualty and Surety Company be and the same hereby is dismissed with 
prejudice. 


/s/ Joseph C. McGarraghy 
UNITED STATES DISTRICT JUDGE 
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(i) 
QUESTIONS PRESENTED 


1. Does the standard Government form construction contract 
provision for final decision of disputed questions of fact arising under 


the contract authorize General Services Administration* to make a 


finding of what contract GSA and a private contractor intended, not for 
the purpose of interpreting a contract term, but for the purpose) of 
adding, by its own administrative determination, a renegotiation provi- 
sion to a complete and unambiguous lump-sum construction contract, 
which it prepared in exact accordance with its own bid invitation and the 
bid thereon? 


2. Is the Government entitled to reformation of the aforesaid 
contract, upon its claim that there was mistakenly omitted therefrom, 
wholly by its own inadvertence, one of the terms of an unenforceable 
and incomplete preliminary agreement between the parties, especially 
where other terms, substituted for those omitted, imposed substantial 
burdens which have been performed by the contractor? 


* Hereinafter called GSA. 
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SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Lower Court Erroneously Accepted as 
Conclusive the GSA Determination of a Dispute 
Over Which It Had No Administrative Jurisdiction 


. The Appellant Is Entitled to a Summary Judgment 
Of Dismissal Because There Is No Contract Provi- 
sion for Renegotiation Nor Any Basis for Altering 
The Contract by Addition of Such a Provision 
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BLAKE CONSTRUCTION CO., INC., 
Appellant, 


v. 


UNITED STATES OF AMERICA,-. 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a summary judgment entered on June 14, 

1960, in civil action No. 376-58, in the United States District Court for 
the District of Columbia (JA 108-109). The judgment was a final decision 
and concluded all issues between all of the parties by: (1) granting appel- 
lee a money judgment against appellant, based upon a prior administrative 
determination, for the full amount of its claim, $57,281.10, with interest 
from March 6, 1953, (2) denying appellant's motion for judgment of dis- 
missal, and (3) granting the motion of appellant's surety, its co-defendant 
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below, for summary judgment against appellee, and denying appellee's 
motion for summary judgment against said co-defendant surety. The 
instant appeal was duly noted on July 11, 1960 (JA 109). Jurisdiction 
of this appeal is vested in this Court by Act of June 25, 1948, c. 646, 
62 Stat. 929, U.S.C.A., Title 28, sec. 1291. 


Appellee's complaint below (JA 1-6) sought a money judgment 
against appellant and its surety, or alternatively, reformation of its 
contract with appellant, and then allowance of the same monetary claim. 
The District Court had original jurisdiction by virtue of Act of June 25, 
1948, c. 646, 62 Stat. 933, U.S.C.A., Title 28, sec. 1345. 


STATEMENT OF THE CASE 


The instant controversy arises out of appellee's attempt to recover 


alleged excessive profits which it claims to have paid appellant in con- 


nection with extensive renovation of the Pentagon Building basement to 
provide additional office space (JA 22, 24). In December, 1950, ap- 
pellee, through its General Services Administration, had determined 
to procure the start of this work by negotiation instead of waiting for 
completion of plans and specifications and the securing of bids (JA 22). 
Appellant had been doing a considerable amount of alteration and repair 
work for appellee under various contracts, and was selected, more or 
less by lot, for discussion of initial steps of a proposed negotiated con- 
tract (JA 22, 74). The extent of the work and the available details 
were indefinite (JA 22, 74), and correspondingly, appellee estimated 
that the cost would range approximately from a half million to a million 
dollars (JA 74). 


The successive course of dealings between appellant and appellee 
after the initial discussions of their agents, readily divides into three 
phases, respectively comprising, preliminary agreements, negotiation 
of final contract, and post-contract dealings and controversy. The 
pertinent factual'data is hereinafter correlated and presented according 
to these categories. 


PRELIMINARY AGREEMENTS 


On December 28, 1950, a GSA official discussed terms of a pro- 
posed contract with Mr. Jack I. Bender, President of appellant (3A 22). 
On that same day, Mr. F. A. Kaufholz, the Deputy Regional Director 
of GSA, sent appellant "a letter of understanding" (JA 74, 22). This 
letter (JA 87-88, and see also duplicate thereof reproduced at JA 45- 
46, at appellee's request) is summarized as follows: | 


1. The contract will be negotiated lump-sum type. 
Pending its formal execution, a commitment will be given 
that contractor has been selected to perform the work and 
that it is authorized to proceed with same under a limited | 
expenditure. Tentative drawings will be furnished as 
quickly as possible. 


2. After drawings and specifications are completed, 
contractor will submit an itemized proposal for perform- 
ing the work, including 5% for overhead and 5% for profit. 
Following GSA check of the proposal, and mutual agree- 
ment of the parties as to the lump-sum amount, "a formal) 
lump-sum negotiated contract will be prepared and 
forwarded to the contractor for signature, for obtaining 


bonds, if required, and return." 


3. The contract will include a clause for renegotia- 
tion upon completion of the work, at which time the cost 


records will be examined and if any excess profit is found, 


the contract price will be renegotiated by a deduction 


proposal. "The amount (not percentage) mutually agreed | 
upon for profit when the formal contract is executed, will | 


not be reduced because of savings effected in performing | 
the work." 
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On December 28, 1950, Mr. Kaufholz also transmitted to appellant 
ta letter of intent" (JA 3), which permitted preliminary work by the con- 
tractor, and enabled the Government to obligate funds and pay the con- 
tractor "prior to the execution of the definitive contract between them” 
(JA 72). This letter (JA 88-89; see also, JA 46-49) is summarized as 
follows: 


1. Contractor to furnish all labor and materials for the work, 
commence immediately, and perform same in accordance with specif- 
ications and drawihgs to be furnished by GSA, and instructions of the 
Government Construction Engineer. In addition, all provisions of U.S. 
Standard Form 23!- Revised, including the articles on pages 6 and 6 (a) 
thereof, the General Conditions (Negotiated Lump-Sum Form Contracts) 
Form SE-36 dated January 5, 1946, and applicable wage rates are in- 
corporated by reference. 


2. This letter contract will be formalized by execution of a lump- 
sum contract on U.S. Standard Form 23 - Revised. This letter contract, 
any modifications 'thereof, the General Conditions Form SE-36, dated 
January 5, 1946, applicable minimum wage scales, and the specifications 
and drawings to be furnished by GSA, will be made a part thereof, as 


well as performance and payment bonds, if required by the Government. 


3. Until execution of the formal lump-sum contract, contractor 
is to make no commitments or expenditures relative to the work in ex- 
cess of $200,000.00, and is to secure approval of all proposed subcon- 
tracts and purchase orders exceeding either $25,000.00, or 5% of the 
expenditure limit then in effect. 


4. Ifthe formal lump-sum contract has not been executed by 
March 1, 1951, or any later agreed extension thereof, government can 
terminate this letter contract and pay (JA 48, 7) just compensation as 
may be agreed upon in writing at that time. Such compensation shall not 
include anticipated profits, but only profits on work actually performed. 
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If the parties cannot agree on just compensation, the contracting officer 
shall determine the amount to be paid, with the right of appeal to the 
Administrator of GSA, whose decision shall be final. 


Paragraph 12 of General Conditions Form SE-36 which is referred 
to in the aforegoing letter of intent, provided that upon completion of the 
work, but prior to final payment, the contracting officer would determine 
whether, in his opinion, any excessive profits had been made by|the con- 
tractor, and, if so, that the contract price be renegotiated (JA 23). Said 
paragraph further provided that any dispute as to the adjustment would be 
finally determined by administrative procedures under Article 15 of U.S. 
Standard Form 23 (JA 23-24). | 


| 
Appellant signed the letter of intent on January 10, 1951, (JA 29). 
Thereafter, on February 2, 1951, the first steps were taken toward 
defining the work to be covered by the contract and the cost thereof . At 
that time, appellant, pursuant to a GSA request for information as to the 
extent of the work, submitted a detailed breakdown of anticipated costs 
and of the various general categories of work which "this contract will 
embrace" (JA 30). The letter listed the numerous areas in the Pentagon 
Building where the work was being performed, and estimated completion 
cost at approximately $693,550.00 (JA 31). Appellant requested an in- 
crease in the $200,000.00 authorization to provide additional funds neces- 


sary for the subcontracts, as well as other expenditures (JA 31). 
| 


By letter dated February 28, 1951, appellee increased the limit for 
commitments or expenditures from $200, 000.00 to $400, 000.00, and ex- 
tended the time for execution of the lump-sum contract from March 1, 
1951, to May 1, 1951 (JA 32). On March 20, 1951, appellant submitted 
a further information breakdown of expended funds and estimated comple- 
tion costs, including 5% overhead and 5% profit (JA 33). Appellee, by 


| 
its letter of March 26, 1951, increased the authorized limit of expendi- 


tures to $600,000.00, and extended the time for execution of a lump-sum 
contract to May 15, 1951 (JA 90-91). In each of its letters, appellee 
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stated that “in all other respects the terms and conditions of your letter 
contract dated December 28, 1950 remain unchanged" (JA 32, 90, 91). 


During the entire period prior to execution of the final contract, 
drawings were produced as the work progressed, and appellee continu- 
ously maintained a close check on all details of the project: the moneys 
spent, contract costs, the need for subcontracts, and necessary material 
and equipment (JA'57, 75, 78). Appellant could not secure any payment 
without delivery tickets, invoices, payroll records, and a full accounting 
for every expenditure, including each item of equipment and material 
(JA 58-59). Appellant had to submit the names of its: principal sub- 
contractors for approval (JA 75), and secured prior authorization of ap- 
pellee for any changes in subcontract prices (JA 33). Appellant used 
the GSA letter form of contract as the basis on which it made its sub- 
contracts (JA 75). Frequent meetings were held between representa- 
tives of appellee, appellant, and the subcontractors, at which they ex- 
amined the work shown on the drawings and attempted to arrive at rough 
cost estimates (JA 56-57, 75, 76-77). 


Throughout this pre-contract period, there was'no agreed price 
for the work, only a maximum limitation on expenditures, successively 
increased (JA 9, 18). The billings of appellant were based on cost, 
plus 5% for profit'and 5% for overhead (JA 33), in accordance with the 
letter of understanding (JA 87). However, appellant understood that the 
amounts advanced during this period could be subject to renegotiation 
(JA 70, 97) under'the provisions of the letter of intent (JA 88). 


I 
NEGOTIATION OF FINAL CONTRACT 
Ultimately, appellee had a finished set of drawings and specifica- 


tions (JA 75). It then initiated formal written procedures to secure a 
fixed lump-sum contract (JA 9, 17, 19). The letters of December 28, 


1950 (JA 87-89) contemplated subsequent execution of a formal contract. 
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This was not an enforceable obligation because essential details|neces- 
sary to constitute a complete agreement were not then ascertainable. 
Either party could have prevented agreement on a lump-sum price (JA 
87). Appellee, not being limited in the scope of its specifications and 
drawings, could possibly have specified work beyond appellant's capacity 
or ability (JA 89). 


Under date of April 2, 1951, appellee invited and requested appel- 
lant to bid on the "Rehabilitation of basement" of the Pentagon Building 
"in strict accordance with the SPECIFICATIONS dated PB-REG-3, March 
15, 1951. . . andthe GENERAL CONDITIONS dated SEPT. 15, 1942, 
and addendum thereto dated MAY 15, 1944" (JA 9, 37). There|was no 
provision for renegotiation in this invitation to bid. The General Condi- 
tions dated September 15, 1942 (Form SE-103), to which the invitation to 
bid referred, had been substituted for General Conditions SE-36, which 
contained the renegotiation provision (JA 94, 80). The facts bearing on 
whether this substitution was intentional or inadvertent are treated here- 
inafter when reached in chronological order. 


General Conditions SE-103 (JA 52-54) particularly included two re- 
quirements, one of which was partially, and the other of which was wholly, 
at variance with the letters of December 28, 1950. Paragraph 9(d), by 


specifying the form and required amount for payment and performance 
bonds (JA 52), converted to a definite obligation, the prior indefinite in- 
dication that appellant would furnish such bonds, if required to do so 
(JA 88, 56, 100, 103). These bonds were each to be in the amount of 


50% of the contract price (JA 52, 5) and not only covered the remainder 
of the work, but also all prior work (JA 56). 


The second of these requirements of General Conditions SE-103 
imposed an entirely new work guarantee obligation upon appellant, not 
theretofore contemplated. Until issuance of the invitation to bid, appel- 
lant's responsibility for its work, both preliminarily and under the pro- 
posed formal contract, had been solely determinable from Article 10 
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(JA 51) of U.S. Standard Form 23-Revised. Article 10 provided that 
appellant's responsibility for work and materials only continued until 
completion and final acceptance. Paragraph 28 of General Conditions 
SE-103 drastically enlarged this responsibility. It required the appel- 
lant to guarantee the repair or replacement of defective materials or 
workmanship "for one year from the date of final settlement of the con- 
tract." (JA 53). 


Appellant made no objection to the bond and guarantee require- 
ments of General Conditions SE-103, nor did appellee indicate in any 
manner that it did not want to exact said requirements. In fact, Mr. 
Eno, deputized with authority of a GSA contracting officer in this matter 
(JA 81), affirmatively stated that they were desired (JA 56). At any 
time from April 2, 1951 to May 1, 1951, appellee could have added 
General Conditions SE-36 to the invitation to bid, and thereby have made 
it subject to renegotiation (JA 81). A final meeting was held in the GSA 
offices about a week before May 1, 1951, to arrive at an amount for the 
formal contract and "a basis for establishing a fair profit figure" (JA 77). 
Appellee's agents discussed with appellant and its subcontractors the 
prices and costs to that date (JA 77), and the only question was the re- 
maining cost for completion (JA 57). With the possible exception of 
minor changes, normal to any contract, the parties knew the job com- 
pletion requirements “as far as moneys, equipment, plans and specifica- 
tions were concerned" (JA 57). 


Mr. Eno gave no details of any renegotiation discussion at the final 


meeting, although he claimed to have discussed renegotiation at every 
meeting (JA 67, 75). He said: 


"We came out with a finished set of drawings and 
specifications and tried to arrive at a lump-sum 
figure Subject to renegotiation . . . "(JA 75). 


He further stated that the price breakdown was acceptable as the basis 
for "the award of the formal contract, subject to renegotiation" (JA 77). 
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In each of these instances, Mr. Eno appears to have stated his Subjective 
understanding which he also projected to the minds of everyone else (JA 
77). Appellant's president, however, recognized the right of GSA to 
renegotiate advances only under the letter of intent (JA 70); he definitely 
understood that, with the signing of the lump-sum contract, the letter of 
intent was superseded and all renegotiation rights were ended (JA 69, 

71, 72). 


On May 1, 1951, appellant submitted its formal bid on the form 
supplied by appellee (JA 27). The bid was in strict compliance} with the 
appellee's invitation of April 2, 1951, and appellant thereby offered to 
bind itself to all requirements requested by the appellee, including 
General Conditions SE-103 (JA 37, 9). Appellee accepted (JA 91) the 
lump-sum bid and forwarded U.S. Standard Form 23-Revised (JA 50) 
for execution by appellant, together with the bonds required by para- 


graph 9(d) of General Conditions SE-103 (JA 52, 5). Appellant fur- 


nished these bonds through Aetna Casualty and Surety Company (JA 5, 6). 
| 


The contract, the invitation to bid, the bid, the acceptance letter, 
and the final contract documents were all prepared exclusively by the 


; pe | 
appellee. None of these documents contained any provision for renego- 


tiation (JA 4, 9), nor referredinany manner to either of the letters of 
December 28, 1950. The absence of such reference in the acceptance 
letter was in marked contrast to prior correspondence (JA 91, 32, 90, 
97). Nevertheless, the appellee subsequently claimed the right to re- 
negotiate the contract, as against both the appellant and the surety. The 
uncontradicted evidence shows that the surety had no knowledge of any 


claim that the contract was subject to renegotiation, and that, if the con- 
tract had so provided, it would not have executed the bond (JA 25-26). 
Likewise, with the work 90% complete (JA 24), it is doubtful that appel- 
lant would have accepted the bond and guarantee burdens of the proposed 
contract, plus a renegotiation provision (JA 70). Signing such a re- 


negotiable contract would only have served to burden appellant with a 
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possible costly one year guarantee (JA 62), to which it was not then 
subject (JA 88, 51). It would also have reduced appellant's bonding 
capacity by the amount of the required surety bond (Plfs Ex. A-3, p. 15), 
which was to cover the work from its inception. 


It is unnecessary to conjecture as to whether appellant would have 
accepted a renegotiable contract, since its understanding of the effect of 


its lump-sum contract was clearly to the contrary. The appellant defi- 


nitely understood there would be no renegotiation after the specifications 
were issued "because we were given to understand that we would take the 
responsibility and'put up a bond and assume any moneys that would go 
over that figure" (JA 71). After execution of the contract, appellant 
looked solely to the General and Special Conditions of. the contract docu- 
ments, and regarded same as controlling -- “the Bible’ -- and regarded 
the letter of intent as having no effect (JA 68-69). There had been no 
way of knowing what the appellee's specifications for the final contract 
would be, but appellant knew that all the conditions set forth in the spec- 
ifications, with changes, had to be observed, and that these final spec- 
ifications superseded the letter of intent (JA 72). 


Ii 
POST-CONTRACT DEALINGS AND CONTROVERSY 


Immediately after agreement on the lump-sum contract, appellant 
sent its subcontractors regular form contracts for fixed amounts (JA 79). 
This was an effort to replace the renegotiable letter contracts, which 
had no fixed price for completion, only limits of expenditure (JA 79, 75). 
Requisitions for payments from appellee were based on percentage of 
completion, without the necessity of furnishing the detailed supporting 
data required prior to signing of the contract (JA 58). 


GSA discontinued verification of appellant's expenditures. Appel- 
lant attributed this to the fact that it was then bound to a fixed lump-sum 
price (JA 105). ‘Mr. Eno stated that it was customary to keep track of 
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the daily costs on a negotiated contract "where you are going to re- 
negotiate" (JA 78). However, at another point he indicated that the 
detailed checking on the instant contract was to determine cost alloca- 
tions to the various agencies involved, and that there was no necessity 
for further checking after May 1, 1951, since these amounts were then 
determinable (JA 105). | 


In August 1951 (JA 28), Mr. Eno talked with Mr. Bender about the 
GSA need of funds for another job (JA 63, 64). The same request was 
being made of other contractors and Mr. Eno asked for help in the mat- 
ter (JA 63). Their conversation was to the effect that upon renegotiation 
by the Government, any money recoverable would go to the Treasury 
Department, and be unavailable to GSA (JA 63, 64). This conversation 
did not indicate whether the term "renegotiate" was being used with refer- 
ence to a claim of a renegotiation right under the contract, or under the 
Renegotiation Act of 1951, to which appellant knew it was subject (JA 97- 
98). According to Mr. Eno, Mr. Bender replied that he thought "there 
is something there, and I will look over it and see what we can do", or 
something to that effect (JA 67). 


Mr. Bender then discussed the matter with the mechanical and 
electrical contractors and his own organization, and arrived at a pro- 
posed deduction of approximately $42,000.00 (JA 63). Appellant based 
the reduction on the lowering of its overtime requirements and the elim- 
ination of some heavy cables which were taken over by the electrical 
department maintenance forces (JA 63, 65). Appellant was aware that 
in making the overtime allowance, it was solely responsible if more 
overtime was required (JA 66). 


Mr. Eno denied that there was any elimination of work because 
GSA had no itemization of same (JA 64). It is not clear that he| intended 
thereby to include a denial that overtime was eliminated. Mr. Eno ad- 
mitted that originally it had been expected that most of the work |would 
involve overtime at double rates, and that original estimates had been 
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based thereon (JA 76, 83). He conceded that most of the overage in the 
cost estimates resulted from GSA securing permission to do the work 
on a straight time basis (JA 83). In furnishing a breakdown of comple- 
tion costs on March 5, 1951, appellant estimated overtime at about 
$27,000.00 (JA 34). 


In accepting the proposed deduction on August 15, 1951, GSA re- 
verted to the form of its amendatory letters prior to May 1, 1951, and 
stated that such acceptance did not change the contract terms, including 
provisions for renegotiation (JA 99). Whether or not appellant's neglect 
to answer this letter resulted from its assumption that the renegotiation 
reference was to the Renegotiation Act of 1951 (JA 99), or otherwise, ap- 
pellee’s unilateral expression could not serve to alter the contract rights 
of the parties. 


In April 1952, Mr. Eno discussed with Mr. Bender a proposed 
audit of the contract, and was informed that it was not renegotiable ex- 
cept by the Renegotiation Board, to whom the books would be available 
(JA 91-92). In August 1952, appellee's auditors were refused permis- 
sion to audit the contract records. Appellant subsequently allowed the 
audit, after Mr. Eno pointed out that it was permissible and desirable 
whether the contract was renegotiable under its own terms or under the 
Renegotiation Act (JA 93). 


On March 6, 1953, appellee demanded return of alleged excessive 
profits determined by its audit. It based its claimed right of renegotia- 


tion exclusively on the provision in the letter of intent of December 28, 
1950, that General Conditions SE-36 would be made a part of the final 
contract (Plfs Ex. A-3, p. 12). Appellant's counsel replied to the 
aforegoing letter, restating its position that the contract was not rene- 


gotiable because there was no contract provision for same, and disputing 
the results of the audit (JA 39-41). 


It was not until August 26, 1953, that appellee first made the claim 
that General Conditions SE-36 had been inadvertently omitted from the 
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contract of May 1, 1951, and Form SE-103 substituted therefor. | This 
assertion was contained in a letter from the GSA contracting officer to 
the appellant, reflecting advice of counsel (JA 94). The only evidence 
in the case to support the alleged error is the statement of Mr. Eno be- 
fore the GSA Board of Review. He had no way of knowing whether his 
submission of the various specification forms to the duplicating depart- 
ment included the renegotiation provision, because he could not locate 
the accompanying mimeographed check-off list of the items transmitted 
(JA 80-81). Normally, this form would be in the file (JA 81). Although 
Mr. Eno had the period from April 2, 1951 to May 1, 1951, in which to 
discover and correct his alleged omission, he apparently neglected check- 
ing the papers in any manner (JA 81). 


Actually, Mr. Eno's claim of erroneous omission of General Condi- 


tions SE-36 from the contract documents is wholly inconsistent with his 
positive testimony that the bond was required from the appellant to as- 
sure performance of the contract guaranty clauses after the final pay- 
ment (JA 56). Both the bond and the gurantee were solely derived from 
and defined in General Conditions SE-103 (JA 52-53), which nevertheless 
were claimed to be an erroneous substitution for General Conditions SE- 
36. The only fact clearly shown is that appellee did not intend to include 
both sets of General Conditions in the contract documents. GSA counsel 
at the Board of Review hearing, in confirming the statement in the letter 
of August 26, 1953, said (JA 80): | 


"We expected SE-36 to go in, and some clerk made a 
mistake and error and put in the wrong form." 


On September 4, 1953, appellant's counsel requested an opinion 
from the general counsel of GSA as to the legality of the renegotiation 
claim, in view of the absence of any contractual provision for same (JA 
95). Appellant's counsel did not consider the matter one for appeal 
under the disputes clause, but, as a precautionary measure, requested 
GSA to extend the right of appeal, pending the legal decision (GA 94-95). 
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Both of the aforegoing requests were rejected (JA 95-96), and appellant 
filed its appeal to the Administrator of GSA, who referred it to the Board 
of Review for hearing (JA 96). 


The Board of Review held a very informal hearing, at which it 
received statements from Messrs. Eno and Bender, interspersed with 
frequent comments of counsel. The hearing was devoted almost exclu- 
sively to ascertaining whether the contract was renegotiable. In view 
of appellant's contention that there was no jurisdiction to renegotiate, it 
did not attempt to contest the perfunctary presentation by appellee of 
evidence of alleged excessive profits. On September 27, 1954, the Board 
recommended that the appeal be denied (JA 85). The Board concluded 
that "it was the intention to include" General Conditions SE-36 in the 
formal contract of May 1, 1951 (JA 105), and stated that appellant had 
failed to "clearly and conclusively prove its contention" (JA 105-106). 
Basically, the Board rested its decision on the fact that there was con- 
flict between the letter of intent of December 28, 1950, and the formal 
contract of May 1, 1951, and consequently it could properly resort 
"to the surrounding circumstances and facts to determine the contract 
which the parties made for themselves" (JA 106). Alternatively, the 
Board stated that'the final contract did not reflect the actual contract 
because of mistake (appellee's) in omitting the renegotiation provision 
(JA 106). 


On September 27, 1954, the Administrator of GSA concurred in 
the Board of Review recommendation that the appeal be denied (JA 108). 


The appellee waited until February 12, 1958, almost four years 
later, to file the instant suit against appellant and its surety to recover 
the sum of $57, 281.10, with interest from March 6, 1953, or alterna- 
tively, to reform the contract of May 1, 1951, with award of a like sum 
(JA 1-6). The answer of the appellant denied the claim because of the 


absence of any contractual provision for renegotiation, or any agreement 


by it to include such a requirement (JA 7-11). The answer of the defend- 
ant surety company alleged that it had no knowledge of the prior negotiations 
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of the parties, and that the contract covered by its bond contained no re- 
negotiation provision (JA 6). 


The appellee filed a motion for summary judgment against both 
defendants (JA 21), based exclusively upon the finality of the adminis- 
trative decision as to the intent of the parties in signing the contract of 
May 1, 1951 (JA 24-25, 42-43). The appellant filed its opposition and 
cross motion, with supporting documents (JA 26-41). It relied upon the 


formal contract as the controlling document, and the non-existence of 
any factual dispute “within its four corners". The surety also moved 


for judgment. 


On June 14, 1960, the District Court accepted the finality of the 
GSA decision, granted appellee's motion for summary judgment, and 
denied appellant's cross motion for summary judgment, (JA 109). How- 
ever, the court granted the motion of the corporate surety for dismissal 
(JA 110), and it is not involved in this appeal. 


On July 11, 1960, appellant duly noted its appeal to this Honorable 
Court from the judgments below (JA 110). 


STATEMENT OF POINTS 


1. Under the dispute clause in the contract, GSA had no authority 
or jurisdiction to add a wholly new provision to the contract, because 
this involved determination of a dispute that neither arose under the con- 


tract, nor involved a question of fact. 


2. The final written agreement of the parties being clear and un- 
ambiguous, any intention of the parties, not therein expressed, | could not 
be used to augment or enlarge upon such agreement. 


SUMMARY OF ARGUMENT 


The summary judgment in this case is founded upon the acceptance 
by the lower court of the exclusive finality of an administrative) decision 
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under the dispute clause in a standard form government construction 
contract. This judgment must be set aside because the administrative 
decision was beyond the jurisdiction of the agency. On its face, the 
decision discloses a dispute arising outside of the contract, not under 

it. Questions of law, not fact, were involved in the determination. In 
order to incorporate a renegotiation provision into a clear and unambigu- 
ous contract, complete in every respect, the administrative agency 
resorted to a prior preliminary letter writing, which referred to a 
renegotiation form to be supplied in a proposed contract. The details 

of this proposed contract were wholly absent from the letter writing. 
The administrative agency successively passed upon the applicability 

of the parol evidence rule to the prior writing, and misapplied a rule 

of interpretation of intention as to ambiguous language within a contract, 
in an effort to import ambiguity into the completed contract, which was 
not otherwise present. 

The action of the Board is apparently without legal precedent, 
either from judicial decision or action of comparable administrative 
bodies under similar dispute clauses. The Armed Services Board of 
Contract Appeals has consistently refused to reform contracts, or insert 
provisions therein which are lacking. 

Assuming the nullity of the administrative decision, the appellant is 
clearly entitled to the summary judgment, which it sought below. The 
preliminary letter and other negotiations were merged in and superseded 
by the executed contract, and the parol evidence rule prevents their use 
to contradict the final agreement. 


An agreement to enter into a contract in the future, which does not 
provide all of the material terms thereof, has no legal validity. Nor does 
omission from a' final agreement of a term preliminarily agreed upon, of 
itself, constitute a legal mistake justifying reformation of a contract. 
The Court cannot write an agreement for the parties under the guise of 
reformation, and it must clearly appear that the parties have agreed upon 
all material terms. 


Under the evidence in this case, the mistake, if any, is entirely that 
of appellee, without any inequitable conduct of appellant, and it must bear 
the consequences of its self-imposed action. 
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ARGUMENT 
I 


THE LOWER COURT ERRONEOUSLY ACCEPTED AS CON- 
CLUSIVE THE GSA DETERMINATION OF A DISPUTE OVER 
WHICH IT HAD NO ADMINISTRATIVE JURISDICTION. 

The only question considered by the Board of Review "was whether 
or not the formal contract of May 1, 1951 expressed the true intent of the 
parties with respect to renegotiation" (JA 101). The Board concluded 
"that the formal contract of May 1, 1951, did not express the true intent 
of the parties" (JA 107). The Board was thus undertaking an inquiry as 
to the existence of the very document under which it was exercising 
jurisdiction. By doing so, the Board added a renegotiation provision 
to the contract, although its admitted absence therefrom was the very 
basis upon which appellant resisted appellee's claim for recovery of 


alleged excessive profits. 


The appellee's motion for summary judgment, granted by the lower 
court, was based entirely on its claim of conclusive finality of the GSA 
decision as to the intention of the parties (JA 24-25, 42-43). Thus appellee 
through its own agency, General Services Administration, procured deter- 
mination of a dispute which obviously did not arise under any provision 
of the contract of May 1, 1951, and which involved determination of a 
question of law, not fact. In neither respect was the decision authorized 
by the agreement of the parties, as expressed in Article 15 of the con- 
tract (JA 51), which is limited to "disputes concerning questions of fact 
arising under this contract." The decision being beyond the jurisdiction 
of GSA under article 15, it has no conclusive finality. | 


Kenny Construction Company v. District of Columbia, 105 
U.S. App. D.C. 8, 262 F.2d 926, 929. 
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The action of the lower court in granting appellee's motion for 
summary judgment could only have been founded upon its acceptance of 
the single basis advanced for same — conclusive finality of the admini- 
strative decision as to intent of the parties. It is therefore necessary 
to examine the action of the GSA Board of Review in some detail to 
establish its invalidity and thereby demonstrate the absence of any 
foundation for the judgment in this case. 


The lump-sum construction contract, U.S. Standard Form 23-Re- 
vised, which is involved in this case, is a standard government form. 
It must be used for "fixed price contracts for the construction and repair 
of public buildings or works." 41 US.C.A. App. Sec. 54.1 (c) (1), 41 
C.F.R. 41(C). It'was prepared by appellee on a printed form, and on 
its face is clear, unambiguous and complete in every detail. General 
Conditions SE-103, included in the specifications which are a part of 
the contract, are also a printed government form. Admittedly, none 
of the contract documents contain any provision whatever for renegotia- 
tion of the lump-sum contract price. Nevertheless, the appellee, by its 
audit, sought to renegotiate a sum, which it claimed from the appellant 
as excessive profits, and which appellant disputed, with respect to both 
the authority for ‘such action and the amount of the claim (JA 39-40, 
93-94). If the contract of May 1, 1951 had contained a renegotiation 
provision, the dispute as to the amount sought to be renegotiated would 
have presented the typical situation contemplated by Article 15, the dis- 
pute clause of the contract, and the GSA decision thereon would have 


been final. 


Davis, et al., v. United States, 82 Ct. Cl. 334, 345-347. 


Since the contract of May 1, 1951 contained no such renegotiation 
provision, the Board undertook to supply this essential prerequisite to 
the appellee's claim of the audited sum. This was the Board's point of 
departure from authorized procedure and an arrogation of power which 
it never had. To uphold such administrative action would effectively 
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nullify the minimum protection to which one contracting with the govern- 
ment is entitled, and raise grave constitutional questions. 


See, e.g., Crowell v. Benson, 285 U.S. 22, 52 S.Ct. 285. 


The Board founded this perversion of authority entirely on the 
letter of intent of December 28, 1950, which obviously was a matter 
outside the contract of May 1, 1951. (For convenience, these documents 
are hereinafter respectively termed ''1950 letter" and '1951 contract"). 
It first determined that the parol evidence rule, whereby prior negotia- 
tions are merged in the final instrument, was inapplicable in the instant 
case. This was accomplished by the unique device of reliance upon 
language in the 1950 letter to the effect that said letter and the forms 
specified therein "will be made a part" of the formal lump-sum contract 
(JA 88-89). The Board thus ignored the fact that neither the 1950 letter, 
nor General Conditions SE-36, had actually been made part of the 1951 
contract. The Board then assumed that the 1950 letter, which it termed 
"a letter contract", was binding upon the parties with respect to the lump- 
sum contract thereafter to be executed (JA 106). Actually, this|aspect 
of the 1950 letter, dealing merely with a proposed form of contract, 
lacked the essential details as to the contract price and the extent of 


the work which were necessary to constitute an enforceable agreement. 


The Board, having placed the 1950 letter on a parity with the 1951 
contract (JA 106), deduced the obvious fact that the two documents were 
in conflict with respect to renegotiation (JA 106). It then stated that this 
conflict permitted resort to "surrounding circumstances and facts to 
determine the contract which the parties made for themselves" (JA 106). 
This was an obviously erroneous application of the well established general 
rule for resolving ambiguity appearing within an instrument by resort to 
extrinsic evidence of the intent of the parties. We have discovered no 
judicial support for the Board's attempted use of this rule to resolve the 
alleged conflict between the preliminary and final documents, nor for the 
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methods by which the Board reached that step in its decision. Basically, 
resort to interpretation of terms within a contract is not permitted to 
administrative bodies under a dispute clause, much less resort to inter- 
pretation of provisions outside a contract. Such questions are for the 
court, in the exercise of its original jurisdiction. 


Kenny Constr. Co. v. District of Columbia, supra; 


Pfotzér v. United States, 111 Ct. Cl. 184, 77 F. 
Supp. 390, 392, 400; | 


Kayfield Construction Co. v. United States, 278 F.2d 
~ 217, 218 (C.A. 2, 1960); =e 
Davis ¢t al, v. United States, 82 Ct. Cl. 334, 346-347 (1936); 
John McShain, Inc. v. United States, 97 Ct. Cl. 281, 
295 (1942); 
United States v. Nickel, 243 F.2d 924, 925 (C.A. 10, 
1957); 


B-W Construction Co. v. United States, 97 Ct. Cl. 


92, 118 (1942); 


In Kayfield Construction Co. v. United States, supra, at page 218, 
the Court said: 


"Although the contract provided that finality should be 
accorded to administrative decision upon disputed ques- 
tions of fact it is apparent that the instant controversy 
is not one of fact but is one of law. The testimony taken 
before the Board was undisputed and probed only the ques- 
tion of whether the work done was within the terms of the 
contract or'beyond its scope. Such a dispute calls for an 
interpretation of the contract and constitutes a question 
of law." 


Moreover, proper application of the interpretation rule used by 
the Board prevents any resort to surrounding circumstances or extrinsic 


factors in this case. 


Simpson Bros. v. D. C., 85 U.S. App. D.C. 275, 279, 179 F. 2d 
430, 434, cert. denied, 338 U.S. 311, 
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See, also, 3 Williston on Contracts (Rev. Ed. 1936), sec. 629, at p. 1808 


("So far as the evidence tends to show not 
the meaning of the writing but an intention 
wholly unexpressed in the writing, it is ir- 
relevant.'') 

In the Simpson case, supra, the plaintiff sought additional compen- 
sation for milk sold under a contract containing an escalator clause 
keyed to OPA maximum prices. This Court rejected an attempt|to show 
that price increases ordered by successor agencies to OPA were within 
the terms of the escalator clauses, and said at page 279 of 85 U.S. App. D.C. 

"With respect to the contention of Simpson that the 

district court should have considered evidence assertedly 

tending to prove that at the time of the consummation of 

the contract it was the intention of Simpson and the District 

that the escalator clause should cover such price increases 


as are above described: Such evidence would have been ad- 
missible only to interpret the escalator clause if ambiguous. 


In the absence of ambiguity the intent of the parties to a con- 
tract must be ascertained from the language thereof without 


resort to parol evidence or extrinsic circumstances." 
(emphasis ours) 


There are numerous cases involving validity of administrative 
decisions under a disputes clause similar to the one involved in this 
case. Insofar as we can ascertain, none of these cases have upheld 
administrative jurisdiction to reform a contract for mistake, or|to in- 
corporate a new term therein on the novel interpretation theory jinvoked 
by GSA in this case. Apparently, the question has never even been raised 
in any court, and the reason would seem to be the recognition by such 
bodies, as hereinafter pointed out, that they have no such jurisdiction. 
The ultimate extreme of encroachment by an administrative body on the 
court's province of interpretation seems to have been reached in Lowell 
O. West Lumber Sales v. United States, 270 F.2d 12, which was relied 
upon by the appellee in the proceedings below. However, the West case 
is readily distinguishable from the instant case. 
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In the West case, the Armed Services Board of Contract Appeals 
had resolved a dispute between the parties as to the meaning of ambiguous 
language within the contract. Examination of the Board's opinion shows 
that the parties had been operating under the contract for several years. 
The Board merely resorted to their admitted prior course of dealing 
under the contract as evidence of their understanding. The court approved 
this action as a final finding of fact, although the question was left open 
for further attack upon reversal. 


The case is not pertinent to the instant situation. Questions con- 
cerning interpretation of ambiguous language found within the four corners 
of a contract must necessarily arise under that contract. It seems equally 
clear that questions concerning the existence of an alleged omission from 
a contract cannot possibly arise under any of its provisions, but must, of 
necessity, arise outside of such terms. 


The Armed'Services Board of Contract Appeals, the administrative 
agency involved in the West case, Supra, has uniformly ruled in numerous 
cases that it has no power under the standard dispute clause to reform a 
contract because of mistake of the parties. 


MacDougald Construction Co., 3 CCF 1049 (1945) 
McGrew Machine Co., 3 CCF 551 (1945) 
Hammond Iron Works, ASBCA No. 3687 (1957), 6 CCF 


“53,046 (Par. 62,375) 


Scherr Bros. Manufacturing Co., ASBCA No. 3267 (1957), 
6 CCF 53,058 (Par. 63,390) 


C. C. Bremer &Co., Inc., ASBCA No. 3804 (1957), 6 CCF 


"53,050 (Par. 62, 361) 


Action Manufacturing Co., ASBCA No. 4000 (1957), 6 CCF 
53,033 (Par. 62,357) 


American Material & Equipment Co., ASBCA No. 5673 
(1959) 7 CCF 73,506 (Par. 75, 698) 
See, generally, Joy, "The Disputes Clause in Government 


Contracts; a Survey of Court and Administrative Deci- 
sions, 25 Fordham Law Rev. 11, 49 (1956). 
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In Scherr Bros. Manufacturing Co., supra, a contractor claimed 
additional compensation because he was forced to pack caps, one to a 


box instead of two to a box. The specifications called for individual 
packing, but the contractor claimed that an agreement had been |reached, 
extraneous to the written contract, permitting him to pack two caps in 
each box. He requested findings of fact on the existence of this agree- 
ment, so that the contract might be conformed therewith. The Armed 
Services Board of Contract Appeals in refusing to make such findings, 
stated: 


"The sole problem here springs from the refusal of 
the successor contracting officer to make the requested 


finding of fact. In the Board's opinion, the request does 


not involve a question of fact arising under the contract. 
It is a basic principle of contract law that the final under- 


standing of the parties is presumed to be incorporated in 
the written contract that results from the negotiations. 
In the absence of fraud or mutual mistake, evidence of 
the prior negotiations and contemporaneous papers is 
not permitted to vary the terms of the written contract. 


The requested findings, if made, would involve a matter 


entirely foreign to the written contract, and hence not 
within the authority of the contracting officer.” (emphasis 
ours). 


au 


THE APPELLANT IS ENTITLED TO A SUMMARY JUDGMENT | 
OF DISMISSAL BECAUSE THERE IS NO CONTRACT PROVI- 
SION FOR RENEGOTIATION NOR ANY BASIS FOR ALTER- 
ING THE CONTRACT BY ADDITION OF SUCH A PROVISION. 
We have hereinbefore discussed the complete and unambiguous 
nature of the lump-sum construction contract of May 1, 1951. The 1950 


letter generally proposed such a contract, but did not express the terms 


necessary for a complete agreement. Provisions which were then con- 


sidered trivial or unimportant may subsequently have assumed a different 
aspect. Conversely, an item which in December 1950, might have been 
deemed of paramount importance, could, with the passage of time, have 
dwindled into insignificance. For example, under the 1950 letter, there 
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would have been no guarantee of the work after completion. There is no 
doubt that appellee subsequently made a positive determination that it 
wanted such a guarantee, with a corporate surety bond to assure per- 
formance (JA 56).! On the other hand, the right to renegotiate a single 
contract of the appellant, which was involved in other contracts with 
appellee (JA 22, 74), might have become unimportant. There was no 
statutory right of renegotiation when the 1950 letter was signed. How- 
ever, prior to execution of the 1951 contract, the Renegotiation Act of 
1951 (65 Stat. 7, 50 USCA, at Sects. 1211-1233) had been enacted. The 
Act was applicable to the instant contract, but could only have been 
invoked on an over-all basis covering all contracts of appellant with 
any branch of the United States Government during the period in question. 


The 1950 letter contemplated execution of a final contract within 
a relatively short period and after a relatively minor portion of the work 
nad been done. Subsequent developments prevented arrangements for a 
final contract until after appellee had trebled the authorized expenditures 
of appellant from $200,000.00 to $600,000.00, and had successively ex- 
tended the cut-off date for execution of the contract from March 1, 1951 
to May 1, 1951, and finally, May 15, 1951. 


As the parties approached the time for execution of the contract, 
the work was about 90% done. At that time the appellant was assured 
of a reasonable profit and the payment of its legitimate costs, whatever 
the total might be, provided only that it did not exceed the limit of 
authorized expenditures, which was then $600,000 .00. Furthermore, if 
its undertakings had been terminated at that time, it would only have 
been responsible for the work until accepted by appellee. It would not 
have been involved in any guarantee thereafter. The appellant had not 
been required to furnish any bond for the work done under the 1950 
letter. 


Turning now to formulation of the final contract documents, we 


have already adverted to the express desire of appellee to secure a one- 


year guarantee on the work plus performance and payment bonds covering 
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the work from its inception, and consequently being 90% retroactive. 
The GSA officials may have become concerned at this time that the work 
undertaken pursuant to an intended temporary letter agreement might 
result in being solely referrable to that agreement and thereby present 
a serious question that it violated the provision against the cost-plus- 
percentage-of-cost system of contracting expressed in Section 304(b) 

of the Federal Property and Administrative Services Act of 1949 (Public 
Law 152, 81st Cong.). 


Appellee must have been aware of the unreasonableness, at this 
juncture, of asking the appellant to give it a one-year bonded guarantee, 
plus the right of renegotiation. No reasonably competent or prudent 
businessman would have elected to sign such a contract at that late date 
instead of standing upon his rights under the 1950 letter. If renegotiation 
rights were present in both contracts, he would have assumed substantial 
additional burdens with no corresponding benefit. 


The claim, first made in August, 1953, two years after execution 
of the contract, that the renegotiation provision had been inadvertently 
omitted, either by Mr. Eno in failing to transmit it for duplication or by 
the duplicating clerk, is equally consistent with afterthought, as| well as 


fact. More important, with two exceptions there is no evidence of any 
agreement whatever between appellant and appellee as to inclusion of a 
renegotiation provision in the final contract. The first exception is the 
1950 letter, which had no binding force and effect, as hereinafter pointed 
out. The other exception lies in the vague general statements of Mr. Eno 
of his repeated discussions about renegotiation, which would appear to 
have been an obsession with him. These discussions seem to have been 
entirely confined to work being done under the 1950 letter. In any event, 
the appellant affirmatively testified in a clear and positive manner that 

it definitely understood that renegotiation was not to be a part of the final 
contract. This statement is confirmed by the written documents prepared 
by the appellee itself. There is no corroboration for the implications 
which the appellee might seek to draw from the testimony of Mr. Eno. 
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We turn now to a review of well settled legal principles which we 
respectfully submit require that the parties be left in exactly the same 
position for which they contracted on May 1, 1951 at the express request 


of appellee. The appellee's contention would reduce the parol evidence 


rule to a mere sham and prevent a court from ascertaining the final 
agreement of the parties from the executed contract. Preliminary 
negotiations, understandings and agreements are merged in or super- 
seded by the final written instrument. Parol evidence may not be used 
to contradict, vary, modify, alter or add to the terms of this final 


written agreement. 


Brawley v. United States, 96 US. 168, 173-174 | 
Merritt v. Kay, 295 F. 973, 976; 54 App. D.C. 152, 155 


Wardman v. Washington Loan and Trust Co., 90 F.2d 429, 
431; 67 App. D.C. 184, 186 


John B. Holmberg v. United States, 91 Ct. Cl. 501, 510 
Fleisher Eng ineering & Const. Co. v. Winston Bros., 

230 Minn. 554, 559; 42 N.W. 2d 396, 399. 
In the Brawley case, supra, at pages 173-174, the court said: 


"The written contract merged all previous negotiations, 
and is presumed, in law, to express the final understanding 
of the parties. If the contract did not express the true 
agreement, it was the claimant's folly to have signed it. 
The court cannot be governed by any such outside consider- 
ations. Previous and contemporary transactions and facts 
may be very properly taken into consideration to ascertain 
the subject'matter of a contract, and the sense in which the 
parties may have used particular terms, but not to alter or 


modify the plain language which they have used." (emphasis 
ours) 


Appellee has apparently assumed throughout these proceedings that 
the 1950 letter represented a binding and enforceable agreement which 
must be incorporated in the subsequent formal writing, withcut need of 
any further negotiation. The 1950 letter was obviously lacking in essential 
details, and neither party could have used it as the basis for requiring the 
other to enter into a final, all-inclusive agreement, since the parties had 
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not resolved all of the material details and may never have resolved 
them. Not only was it legally impossible for either party to have sued 
the other for refusal to sign the subsequent proposed formal contract, 
but the 1950 letter affirmatively contemplated such refusal and provided 
for the consequences of same, without the possibility of any award of 
damages for such refusal. If the formal contract had not been executed, 
the appellee would have been required to pay just compensation to the 
appellant, meaning its cost plus a reasonable profit, as determined by 
appellee. All that the 1950 letter actually provided was that the parties 
in the future would make a contract with such terms as they might then 
agree upon. Agreements of this type are wholly nugatory and lack any 
valid, legal significance. | 


American Merchant Marine Ins. Co. v. Letton, 
9 F.2d 799, 801-802; 


Banking & Trading Corporation v. Floete, 257 F.2d 
765, 769-770; 


Socony-Vacuum Oil Co. v. Waldo, 289 Mich. 316, 286 
N.W. 630, 632; 


The rule is succinctly summarized in 12 American Jurisprudence, 


Contracts, Sec. 24, as follows: 


"Unless an agreement to make a future contractis | 
definite and certain upon all the subjects to be embraced, | 
however, it is nugatory. An agreement that they willin | 
the future make such contract as they may then agree | 
upon amounts to nothing. To be enforceable, a contract 
to enter into a future contract must specify all its material 
and essential terms and leave none to be agreed upon as | 
the result of future negotiations. Where a final contract 
fails to express some matter, as,for instance, a time of | 
payment, the law may imply the intention of the parties; 
but where a preliminary contract leaves certain terms 
to be agreed upon for the purpose of a final contract, 
there can be no implication of what the parties will agree 
upon." | 


The claim of the appellee to have a renegotiation provision inserted 
in its final formal executed contract finds no counterpart in any decided 
case. Except for securing the appellant's agreement based upon the amount 
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of work finally determined to be done, the appellee had sole and exclusive 
control of all of the terms of every contract document, including the prep- 
aration thereof. It carefully elected not to follow an informal procedure 
when it desired a final contract. Instead, the appellee took every precau- 
tion to assure an arms length transaction, even though it had already 
selected appellant as its contractor. The formal invitation to bid, com- 
plete in every respect, was forwarded to appellant for the obvious purpose 


of assuring that there could be no misunderstanding about its undertakings, 


and the terms thereof. This was probably a wise precaution because the 
contract covered a great deal of work which had already been completed. 
The appellant, an experienced general contractor, was fully aware that 

in submitting its bid in response to the invitation to bid, it would be bound 
by the terms thereof. It could not later be heard to complain that it made 
a mistake or misunderstood any of the contract terms (JA 81). 


On the other hand, the one agent of appellee, Mr. Eno, who constantly 
professed his concern with renegotiation rights, was in charge of the con- 
tract documents prepared in connection with the invitation to bid. He un- 
qualifiedly admitted that during the period from April 2 to May 1, 1951, 
he had an opportunity to correct the omission about which he later com- 
plained. While he contended that he did not have time to read every detail 
of the papers, he was fully familiar with all of the forms. It should only 
have required a few moments to determine whether all of the forms he 
desired in the contract had been included therein. 


It is respectfully submitted that there is every ‘likelihood that Mr. 
Eno had decided to rely upon obtaining his beloved renegotiation at some 
future time by resort to the Renegotiation Act. This would have exactly 
fitted the contract problem with which he was presented. He wanted the 
contract documents to require a bonded guarantee, extending for one 
year after completion, instead of terminating upon completion. As a 
contracting officer, experienced with renegotiation, he must have known 
that no bonding company would undertake to bond an undetermined amount 
of possible excess profits involved in work already completed, if it would 
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bond a renegotiation undertaking at all. Instead of modifying General 
Conditions SE-36, reliance upon the Renegotiation Act neatly solved his 
problem. The Act was not applicable to sureties and while the appellant 
might seriously object to renegotiation under the additional burdens of 
the proposed contract, it could hardly object to the over-all renegotiation 
of its contracts provided by the Renegotiation Act. 


Appellee cannot rely upon its own alleged mistake to impose 
secret responsibilities upon appellant. If, under the circumstances 
of this case, the appellee is given redress merely upon its statement 
that it did not know what its own contract contained, agreements with 
the United States Government will not be worth the paper upon which 


they are written. 


Upton, Assignee v. Tribilcock, 91 U.S. 45, 50 


The Board of Review did not cast its decision upon a reformation 
for mutual mistake, although this is obviously the only procedural method 
which might be available to appellee. There is serious doubt that the 
Board was even acquainted with familiar principles involved in the re- 
formation of contracts, as witness its placing the burden of proof upon 
the appellant to establish its case by clear and convincing proof (JA 105- 
106). However, its avoidance of this basis for decision was a patent and 
ill conceived attempt to solve the frustrating problem of how to determine, 
in its own favor, a dispute on matters arising outside of the contract, and 
still be able to maintain in some fashion that it had merely resolved a dis- 


pute on a question of fact arising under the contract. 


If, as we contend, the action of the Board was nugatory, there is no 
basis upon which appellee is entitled to reformation. The mere omission 
from the final written agreement of a term upon which the parties had 
previously agreed is no evidence of mutual mistake, but rather jit is to 
be presumed that the parties purposely rejected the earlier agreement. 


Belvidere Distill.Co. v. Reconstruction Finance Corp., 
211 F.2d 893, 895-896; 
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E. J. Albrecht Co. v. New Amsterdam Casualty Co., 
163 F.2d 16, 19; 


United States v. Tuller Const. Co., 66 F.Supp. 677, 678 


As stated in! Belvidere Distill. Co. v. Reconstruction Finance Corp., 
supra, at page 895: 


‘Whether a written contract is complete must be 
determined by the instrument itself. Parol evidence 
to show that it is incomplete is not competent. Silence 
as to a parol contract which might have been embodied 
but is not, does not open the door to reformation of the 


instrument to include such parol agreement.” (emphasis 
ours). 


Furthermore, the elements essential to a right of reformation are 
entirely lacking. There is no evidence of any fraud, deceit, bad faith, or 
unconscionable, inequitable or other improper conduct on appellant's part. 
Nor is there evidence that appellant had any doubt about the effect and 
purpose of the contract. Appellee does not undertake to establish beyond 
doubt and by clear, unequivocal and convincing evidence any mutual mis- 
take. 


Campbell v. Northwest Eckington Co., 229 U.S. 561, 584; 
Maxwell Land-Grant Case, 121 U.S. 325, 381-382; 


United States v. Budd, 144 U.S. 154, 161. 


Reformation for mistake cannot be had unless all of the material 
terms comprising the agreement have been definitely stipulated between 
the parties, and then only, if it isa mutual mistake of fact or a mistake 
on one side coupled with fraud or inequitable conduct of the other. The 
evidence must first clearly establish a mutual agreement, complete in 
itself, and subsequently a mistake in the expression of such mutual 
understanding. The court cannot write the contract for the parties. 


Campbell y. Northwest Eckington Co., supra, 575; 


United States v. Milliken Imprinting Co., 202 U.S. 168, 
Sp Lian Ye 
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McFarland v. Meade, 34 App. D.C. 268, 276-277; 


Reconstruction Finance Corp. v. Childress, 186 F.2d 
698, 702; 


Warren, Moore & Co. v. United States, 57 Ct. Cl. 419, 


423; 


Restatement, Contracts, §504, and Comment b thereof. 
As said by this court in McFarland v. Meade, supra, at page 277: 


| . The only instance in which a court of equity will 
reform or correct a written contract on the complaint 
of one of the parties thereto is where, the material terms 
having been agreed upon, the contract in execution thereof, 
either through a mistake of fact common to both parties, | 
or through the mistake of the complainant, accompanied 
with fraudulent knowledge of the defendant failsto express 
the real agreement or transaction. Pom. Eq. Jur. par. 870. 
To reform the contract where only one of the parties has | 
acted under mistake, and make it conform to his intention, 
would be unjust to the other party, who acted under mistake, 
and took no advantage of the known mistake of the first." | 


The evidence in the instant case portrays no more than appellee's 
regret at its omission from the contract, of a term which it deems ad- 
vantageous. The omission concededly results from appellee's neglect. 
If this be deemed mistake, it clearly is that of appellee alone and, as 
such, affords no basis for relief. | 


Reconstruction Finance Corp. v. Childress, supra, 702; 
Belvidere Distill. Co. v- Reconstruction Finance Corp., 
supra, 895-896; 


Maryland Casualty Co. v. United States, 169 F.2d 102, 
111-112. 


The rule governing reformation is most aptly set forth in |Mary- 


land Casualty Company v. United States, supra, at page 111, wherein 
the Court quotes Williston on Contracts as follows: 


"The province of reformation is to make a writing 
express the bargain which the parties desired to put in 
writing. * * *if, because of mistake as to an antecedent| 
or existing situation, the parties make a written instrument 
which they might not have made, except for the mistake, the 
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court cannot reform the writing into one which it thinks 
they would have made, but in fact never agreed to make.” 


CONCLUSION 


The administrative agency, whose decision is the entire foundation 
of appellee's summary judgment, had no authority to decide the dispute 
between the parties, involving question of law, not fact, and matters 
arising outside of, not under, the contract. Since the administrative 
decision is, therefore, wholly nugatory and must fail, the appellee's 
judgment founded thereon must likewise fail. Applying settled principles 
of contract law to'the evidence in this case, there is no basis upon which 
appellee can escape the effect of the complete and unambiguous contract 
documents which it prepared, and which appellant bound itself to perform, 
and did perform, upon the express written invitation of the appellee. 


It is therefore respectfully submitted that the judgment for appellee 
should be reversed and a judgment entered for appellant on its cross 


motion for summary judgment. 


Respectfully submitted, 


HARRY L. RYAN, JR. 
815 15th Street, N.W. 
Washington, D.C. 

M. WILLIAM ADELSON 


1035 Mathieson Building 
Baltimore 2, Maryland 


Attorneys for Appellant 


Of Counsel for Appellant, 
WHITEFORD, HART, CARMODY & WILSON 


BRIEF FOR APPELLEE - 


Binited States Court of sess 


| ROR THE DISTRICT OF COLUMBIA crecorr. 


No. 15948 ’ 


- Buse Consraucrion Company, Fe APPELLANT 
vw. 


: Ee ee 


a 


No: "16049" 


cea Srarss OF AMERICA, APPELLANT: 
; v. : 
AETNA ae AND SURETY ures, APPELLEE 


APPHALS FROM THE UNITED STATES DISTRICT COURT FOR: THE. 
DISTRIOT OF Seine 
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QUESTIONS PRESENTED 


The Government offered, Blake accepted, and the Govern- 
ment awarded to Blake, a letter contract for rehabilitation of 
the Pentagon Building basement for office use. The letter con- 
tract was a cost-plus-a-percentage-of-cost contract subject to 
renegotiation of the total price upon completion of the work. 
It also contemplated future execution of a formal contract 
setting forth a lump-sum price subject to renegotiation. Both 
the Government and Blake substantially performed under the 
letter contract before the formal contract was executed. The 
formal contract, as executed, did not contain a renegotiation 
provision. After final audit of Blake’s books and records, it 
was determined Blake had reaped excess profits, and deduc- 
tion of these from payments theretofore made was demanded. 
Blake exhausted administrative remedies without success, but 
refused repayment; whereupon the Government brought: and 
prevailed in this suit. Blake appeals. In the opinion of the 
Government, the questions presented are: . - 

1. Was not the letter contract, if not at its inception: then 
certainly after substantial performance by both parties, a valid 
and enforceable obligation under which Blake was liable to 
repay excess profits? 

2. Rather than superseding the letter contract, did not the 
formal contract purport to modify the same, and as modifica- 
tion, was not the formal contract either (a) illegal and voidable 
by the Government, or (b) not binding because unsupported 
by new consideration? 

3. If the formal contract was valid, was not the Govern- 
ment entitled to its reformation on grounds of mutual mistake 
or its legal equivalent by reason of clerical omission of rene- 
gotiation provisions coupled with Blake’s knowledge of such 
omission? . 

4. Under either the letter contract or the reformed formal 
contract, was not the contracting officer’s determination as to 
excess profits final and conclusive upon the court below? 

5. If arguendo the Government was not entitled to sum- 
mary judgment below, is it not also true that Blake was not 
entitled to judgment on its cross-motion? 

576898—60—1 Oa) 
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No. 16049 
QUESTIONS PRESENTED 


_ Aetna acted as surety upon a bond securing to the Govern- 
ment Blake’s full and faithful performance of the contract 
between. Blake and the Government. In the court below, 
Aetna disclaimed knowledge of any negotiations or agreements 
between Blake and the Government that were outside the 
formal contract. On the Government’s claim against Aetna, 
judgment went for the latter, and the Government appeals. 
Tn. the opinion of the Government, the questions presented 
"1. Was not Aetna under a legal duty to inform itself of the 
complete contractual relationship existing between Blake and 
the Government at the time Aetna executed the bond in ques- 
tion; and, having failed to fulfill that duty, is it not liable under 
the terms of the bond? 

' 2. Is the Government’s claim against Aetna barred by cer- 
tain provisions of the Renegotiation Act of 1951? 


Statement of the case 

Jurisdictional statement in No. 16049. 
Statutes involved. 

Statement of points in No. 16049. 


I. The letter contract of December 28, 1950, was a valid and 
enforceable obligation under which Blake was liable to 
repay excess profits....----------------------~ 

Il. The formal contract of May 1, 1951, was of no force and effect 
to change or modify the provisions of the letter contract, 
because it was either (A) illegal and hence voidable by the 
Government, or (B) a modification of the letter contract 
unsupported by new consideration or benefit to the Gov- 
ernment...-..------------------- 2 nnn nnn 

III. Assuming the formal contract legal and binding in all re- 
spects, the Government was entitled to reformation thereof 
on grounds of inadvertent clerical omission of the renego- 
tiation provisions....----------------------------*-2~ 

IV. Whether the contracting officer exercised jurisdiction under 

the letter contract of December 28, 1950, or under the 


formal contract of May 1, 1951, in either event his de- 
termination of excess profits is final and conclusive 
V. If Blake’s argument on the contracting officer’s jurisdiction 
prevails, it is not entitled to judgment on its cross-motion 
for summary judgment 
VI. Aetna is liable upon its performance bond as written. 
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STATEMENT OF THE CASE 


In No. 15,948, Blake Construction Co., Inc. (Blake) appeals 
from an order of the District Court (J.A. 109-110) denying 
jts motion for summary judgment against the United States 
(Government), granting the Government’s motion for sum- 
mary judgment against Blake, and entering judgment against 

(1) 


2 


Blake in the sum of $57,281.10, plus interest and costs." The 
recovered principal represents excess profits determined by & 
Government contracting officer to be due the Government 
under a construction contract undertaken by Blake (J.A. 2, 
4, 7,8; Pl. Ex. A-3, pp. 12-13)? 

In No. 16,049,2 the Government appeals from that portion 
of the same District Court order which denied its motion for 
summary judgment against the Aetna Casualty and Surety 
Co., Inc. (Aetna), granted Aetna’s motion for summary judg- 
ment against the Government, and dismissed the Govern- 
ment’s complaint as against Aetna with prejudice. Aetna was 
and is the surety under a bond securing performance of the 
contract upon which the Government based its recovery 
against Blake. 

The Government’s complaint below (J.A. 1-6) sought to 
recover money due on contract with Blake (Count I); or, in 
the alternative, to recover money had and received by Blake 
in excess of that to which it was entitled under contract (Count 
II); or, in the further alternative, to reform the contract and 
obtain judgment thereon as reformed (Count ITI); and, in 
addition, to obtain judgment against Blake’s surety, Aetna 
(Count IV). 

The court below, on the basis of the pleadings, affidavits, 
and exhibits on file, including a transcript of proceedings be- 
fore the Board of Review of the General Services Administra- 
tion (GSA) (J.A. 44-84) and letter decision of the Adminis- 


2%e court below also dismissed with prejudice a Blake counterclaim 
against the Government, but the instant appeal of Blake does not encom- 
pass such dismissal. 

2“J_A” refers to the joint appendix filed originally in No. 15,948; “Supp. 
J.A.” will refer to a supplemental joint appendix made necessary by con- 
solidation of No. 16,049 into No, 15,948. This supplemental appendix is set 
forth as an appendix to this brief. Certain exhibits filed by the United 
States as plaintiff below have not been reprinted in their entirety; these 
‘are designated as “Pl. Ex. A-—.” 

“ ®By order dated December 5, this court consolidated No. 16,049 with 
No. 16,948 for all purposes including oral argument. 
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trator of GSA (J.A. 108), determined there was no genuine 
issue as to any material fact and held the Government entitled 
to judgment against Blake, and Aetna entitled to judgment 
against the Government, as a matter of law (J.A. 109-110).* 

Because the two appeals involve different, though factually 
related, issues, each will be presented separately. 


No. 15948 


With respect to the Blake-Government excess profits con- 
troversy, the matter before the lower court showed as follows: 

A. Background of controversy. With the outbreak of the 
Korean conflict in the summer of 1950, the Pentagon found it- 
self in need of additional office space. Limited renovation of 
the Pentagon Building basement seemed adequate at first, but 
as space requirements increased, a more extensive expansion 
was decided upon. Though final plans and specifications for 
the conversion were not yet complete, start of the work became 
immediately necessary, and the Office of the Secretary of De- 
fense requested GSA through its Public Buildings Service to 
get the job under way. Pursuant to this request, the Regional 
Director of the Public Buildings Service, determining that the 


public exigency would not admit of the delay incident to ad- 
vertising and that it was impracticable to secure competition, 
decided to negotiate a contract with one of a number of con- 
tractors, selected more or less by lot, who had been doing busi- 


“Blake's brief (p. 15) attempts to demonstrate that the legal grounds 
underlying the court’s disposition of the case were necessarily those urged 
by the Government. The record, however, does not reflect the legal rea- 
soning of the court below. The court made no findings of fact or con- 
clusions of Iaw, nor was it required to do 90. Simpson Bros., Inc. v. Dis- 
trict of Columbia, 85 U.S. App. D.C. 275, 179 F. 2d 430 (1949), cert. denied, 
$88 U.S. 911 (1950). So long as there is no genuine issue as to any ma- 
terial fact, summary judgment is proper under any correct legal theory even 
though different from that urged by ‘the moving party. Broderick Wood 
Products Co. v. United States, 195 F. 2d 433, 436 (10th Cir. 1952) ; Board of 
Nat'l Missions v. Smith, 182 F. 24 362, 364-65 (7th Cir. 1950). 
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neés with the Public Buildings Service locally. (J.A. 22, 73- 
74, 86; Pl. Ex. A-2, p. 5.) * 

B. The letter of understanding of December 28, 1950. On 
December 28, 1950, a Public Buildings Service official con- 
tacted representatives of three local contractors, among them 
Blake, to detail the project. The same day, there issued to 
Blake from the Deputy Regional Director, Ferdinand Kauf- 
holz, Jr., a “letter of understanding” (J.A. 45-46, also 87-86) 
confirming the oral proposal presented that day to Blake’s 
president, Mr. Jack Bender. Briefly summarized, this letter 
of understanding contemplated future negotiation of a lump- 
sum contract, pending which Blake would be given a “letter 
of commitment” confirming the award, tentative drawings, and 
an authorization to start work and incur expenditures up to 
a stated amount. When final drawings and specifications be- 
came available, it was understood Blake would submit an 
itemized contract proposal, to include 5% (presumably, of di- 
Tect job costs) for overhead and 5% (presumably, of the aggre- 
gate of direct, costs and indirect or overhead costs) for profit 
(J.A. 45); certain items, including bonds if required, were to 
be considered job costs (ibid.). The letter continued: 


3. * * * When the proposal has been checked and 
the lump-sum amount has been mutually agreed upon 
by the Government and the contractor a formal lump- 
sum negotiated contract will be prepared and forwarded 
to the contractor for signature, for obtaining bonds if 
required, and return. All non-competitive sub-con- 
tracts and/or purchase orders shall be subject to re- 
negotiation. 

:* Under section 302(¢) of the Federal Property and Administrative Serv- 
ices Act of 1949, ch. 288, 63 Stat. 377, 398-4, as amended, 41 U.S.C. § 252(c) 
(1958), GSA purchases and contracts are required to be made by adver- 
tising, i.¢., competitive bidding, unless, inter alia, “the public exigency will 
not admit of the delay incident to advertising,” or the contracts be “for 
property or services for which it is impracticable to secure competition.” 
If such conditions exist, the contracts “may be negotiated without adver- 
tising.” “Contracts negotiated pursuant to section 302(c) may be of any 
type which in the opinion of the agency head will promote the best interests 
of the Government.” Sec. 304(a), 63 Stat. 395, 41 U.S.C. §254(a) (1958). 
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4. The contract will include a clause providing for 
renegotiation at completion of the work. This clause 
requires the contractor to keep records of costs of all 
labor, materials, tools, equipment, and sub-contracts, 
ete. At the completion of the job the records will be 
examined and if it is found that an excessive profit has 
been made, the contract price will be renegotiated by 
means of a deduction proposal. The amount (not per- 
centage), mutually agreed upon for profit when the 
formal contract is executed, will not be reduced because 
of savings effected in performing the work. (J.A. 45- 
46.) [Emphasis supplied.] 

C. The letter contract of December 28, 1960. Again, on 
December 28, 1950, the Deputy Regional Director, a contract- 
ing officer of GSA, on behalf of the Government, transmitted 
to Blake a “letter contract” (J.A. 46-48, 74, also 88-89), which 
contained certain proposals and stated that acceptance thereof 
“shall constitute a contract” (J.A. 47). Said letter contract 
set forth inter alia that Blake with its own labor, materials, and 
equipment was to start work immediately in accordance with 
drawings and specifications to be furnished by GSA; that Blake 
was to “furnish performance and payments bonds, if required 
by the Government”; and that “until the execution of the 
formal lump-sum contract,” expenditures on the project were 
not to exceed $200,000 (ibid.). Both by its own terms and by 
physical attachment, the letter contract incorporated the pro- 
visions of U.S. Standard Form 23-Revised * and the General 
Conditions (Negotiated Lump-Sum Contracts Form SE-36, 
dated January 5, 1946 (J.A. 23). The letter contract also said 
that U.S. Standard Form 23—Revised, the letter contract it- 
self, any modifications thereof, the General Conditions Form 


“U.S. Standard Form 23-Revised appears in full at 41 U.S.C. App. $54.13 
(1958), 44 C.F.R. §54.13. Form 23-Revised “shall be used without devia- 
tion” for “fixed-price contracts for the construction or repair of public 
buildings or works.” 41 U.S.C. App. §§ 54.1, 54.1(c) (1958). However, the 
instructions for preparing the form contract (J.A. 51-82) contemplate that 
additional contract provisions not inconsistent with the standard form nor 
involving questions of policy may. be incorporated in the specifications or 
by attachment (J.A. 52). : 
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SE-36, the applicable wage schedules, the drawings and specifi- 
cations to be furnished by GSA, and the proper performance 
and payment bonds if later required, “will be made a part” of 
the yet-to-be-executed formal contract (J.A. 47). The formal 
contract was to be executed “on or before March 1, 1951 or on 
or before such later date as may hereafter be mutually agreed 
upon by the parties hereto prior to March 1, 1951 * * *” 
(ibid.) ; and failing such execution, the letter contract provided 
for Government termination with payment to Blake of “just 
compensation” for work actually done (J.A. 48). 

Paragraph 12 of General Conditions (Negotiated Lump- 
Sum Contracts) Form SE-36, which the letter contract incor- 
porated by reference, provided in substance for renegotiation of 
the contract price at the completion of the work in the event 
examination of the contractor’s books and records revealed 
excessive profits; and failing voluntary adjustment of price, the 
controversy over excess profits was to be settled under Article 
15 (the so-called disputes clause) of U.S. Standard Form 23— 
Revised (J.A. 23). Article 15 of Standard Form 23—Revised, 
also incorporated by reference, vested in the Government con- 
tracting officer jurisdiction to decide “all disputes concerning 
questions of fact arising under this contract,” subject to depart- 
mental appellate review (J.A. 51).’ 

The letter contract, as supplemented by the incorporated 
provisions of Form SE-36 and of US. Standard Form 23— 
Revised, was accepted by Blake through its president, Bender, 
on January 10, 1951 (J.A. 48). When Bender was asked later, 
in the GSA Board of Review Proceedings, whether he under- 
stood by his acceptance of the letter contract that the yet-to- 


’ the letter contract also recited that it was “authorized by and has 
been negotiated under Public Law 152, 81st Congress, approved June 30, 
1949; Public Law 843, Sist Congress, approved September 27, 1950” (J.A. 
48). The references are to the Federal Property and Administrative Serv- 
ices Act of 1949, supra, p. 4, n. 5; and to the Supplemental Appropriation 
Act, 1951, ch. 1052, 64 Stat. 1044, which appropriated $15,000,000 to the 
Public Buildings Service as emergency operating expenses for, inter alia, 
“repair of public buildings and grounds to the extent that such buildings 
and grounds are under the control of the General Services Administration 
for such purposes as are provided for in” the Federal Property and Adminis- 
trative Services Act of 1949. 
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be-executed formal contract would contain a renegotiation 
clause, he said: “I signed that letter. The letter stands a8 
signed by me” (J.A. 71). 

Mr. Hows [GSA counsel]. Then you knew the con- 
tract to be given you at the time you signed it would 
contain a renegotiation clause; is that correct? 

Mr. Benper. That, I couldn’t say right now. ; 

Mr. Howe. Well, you signed the letter, didn’t you? 

Mr. Benver. Yes, sir. (JA. 71.) 


Finally, also on December 28, 1950, the Deputy Regional 
Director issued to Blake a Standard-Form 1036—Revised, 
Statement and Certification of Award, evidencing the making 
of an award to Blake; and the award was designated Contract 
GS-03-B-1013 (J.A. 90). 

D. Performance under the letter contract. On February 2, 
1951, when, according to Blake, the work was “progressing 
very rapidly” (J.A. 31), Blake transmitted to the Service an 
itemized estimate of the total project cost, which came to 
$693,550, and requested authorization to spend an additional 
$493,550 beyond the $200,000 originally allowed (J.A. 30-31). 
By reply of February 28, 1951, the Deputy Regional Director 
augmented the expenditure limit to $400,000, and extended the 
time for execution of the formal contract to May 1, 1951; he 
added: “In all other respects the terms and conditions of your 
letter contract dated December 28, 1950 remain unchanged” 
(J.A. 32, 90) [emphasis supplied]. This reply letter was ac- 
cepted by Blake under Bender’s signature on March 13, 1951 
(J.A. 32). A further letter to Blake dated March 26, 1951, 
raised the expenditure limit to $600,000, and postponed the 
formal contract date to May 15, 1951; again the letter added: 
“In all other respects the terms and conditions of your letter 
contract dated December 28, 1950, remain unchanged” (J.A. 
90-91) [emphasis supplied]. This letter also was accepted by 
Blake (J.A. 91). 

During the entire period preceding May 1, 1951, drawings 
were produced as the work progressed, and the Government 
through its construction engineer maintained close supervision 
of the project as to costs, expenditures, materials, and subcon- 
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tracting (J.A. 57, 75, 78). To secure payment, Blake in ac- 
cordance with the letter of understanding of December 28, 1950, 
submitted billings based upon direct job costs plus 5% for 
indirect or overhead costs and 5% for profit (J.A. 33-35), ac- 
companied by full and itemized accounting for every expendi- 
ture, including where applicable payroll records, invoices, and 
delivery tickets (J.-A. 58-59). Blake also submitted at various 
times the names of its subcontractors for approval (J.A. 75), 
and secured prior Government authorization for changes in 
subcontract prices (J.A. 33). Throughout this period, as it 
can be seen, there was no definitive agreement as to the final 
lump-sum contract price, the parties performing strictly on a 
cost-plus-a-percentage-of-cost basis; and at all times up to the 
execution of the formal contract on May 1, 1951, Blake con- 
cededly acted under the understanding that the amounts ad- 
vanced to it under the letter contract were subject to renegotia- 
tion in accordance with the General Conditions (Negotiated 
Lump-Sum Contracts) Form SE-36 (J.A. 70). 

As of late April 1961, work under the letter contract was 90% 
completed (J.A. 24, 57, 60, 97, 100; Pl. Ex. A-2, p. 91). 

E. The formal contract of May 1, 1961. On March 15, 
1951, the Public Buildings Service issued complete drawings 
and specifications on the Pentagon basement project, desig- 
nated SPECIFICATIONS PB-REG-3 (J.A. 9, 90), and on 
April 2, 1951, invited Blake to bid “in strict accordance” with 
those specifications and the General Conditions dated Septem- 
ber 15, 1942, and addendum thereto dated May 15, 1944 (J.A. 
9, 37; General Conditions appear as Form SE-103, J.A. 52-54). 
Because the contract was a negotiated contract as opposed to 
one obtained through advertising, the invitation to bid was 
sent to Blake alone, and Blake understood at the time that no 
other company received such invitation (Pl. Ex. A-2, pp. 72- 
73). On May 1, 1951, Blake sent to the Public Buildings Serv- 
‘ice a “FORM-OF-BID” proposing to furnish the materials and 
perform the work on the specified project for the considera- 
“tion of $753,362.76 (J.A. 37); and Blake’s bid was accom- 
panied by a breakdown of its costs which included 5% for over- 
head and 5% for profit (J.A. 38). The Public Buildings Serv- 
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ice accepted this proposal on May 1, 1951 (J.A. 91), which 
had been the date set for the opening of bids (J.A. 10). : 

Also on May 1, 1951, Blake and the Deputy Regional Di- 
rector executed U.S. Standard Form 23—Revised, with Form 
SE-108 attached, in accordance with the forementioned invi- 
tation to bid and Blake’s bid thereon (J.A. 50-51). The con- 
tract was dated retroactively to December 28, 1950 (J.A. 50), 
although Blake has contended herein that it did not receive 
the contract until June 13, 1951, and did not execute it until 
June 21, 1951 (J-A. 10). Neither the invitation to bid on 
SPECIFICATIONS PB-REG-3, nor Blake’s FORM-OF- 
BID, nor U.S. Standard Form 23—Revised with its attach- 
ments as actually executed, contained the renegotiation pro- 
visions of Paragraph 12 of Form SE-36 which the parties in 
their earlier letter contract had mutually agreed would be 
made a part of their formal contract (J.A. 47).° 

The General Conditions dated September 15, 1942 and ad- 
dendum thereto dated May 15, 1944 (Form SE-103, J.A. 
52-54), which were attached to the executed U.S. Standard 
Form 23-Revised, required in paragraph 9(d) (J.A. 52) that 
Blake furnish performance and payment bonds each in an 


amount of 50% of the contract price. The execution of these 
bonds will later be recounted in connection with the.Govern- 
ment’s appeal against Aetna. It is sufficient here to show by 
the record that the bond premiums, amounting to $4,520.17 
(PL Ex. A-2, pp. 51-54), were in accordance with the terms of 


* Before the GSA Board of Review, Miss Ann W. Anderson of the GSA 
Office of General Counsel (J.A. 44) testified that “we expected SE-36 to 
go in, and some clerk made a mistake and error and put in the wrong 
form” (J.A. 80). Mr. A. BR. Eno, Sr., Chief of the Construction and Repair 
Division in charge of the project, testified he had no way of knowing 
whether his submission to the duplication department contained the re- 
negotiation clause; he could not find the short mimeographed form, used 
to order material for duplication, on which there is checked off the standard 
forms to go into the contract (J.A. 80-81). Mr. Eno said further that 
he bad no opportunity to discover the error; as a supervisor, whose job 
it was to put out “a couple of hundred inch-thick documents,” “you * * * 
can’t read every one word for word” (J.A. 81). As the Board of Re- 
view found, no evidence was offered to refute these exvlanations, and 
the Board had no reason to doubt the veracity of the GSA witnesses 
(J.A. 102). 
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the letter of understanding dated December 28, 1950, charged 
off to “job costs” and thus ultimately paid by the Government 
(Pl. Ex. A-2, pp. 75, 83, 101, 186). 
F. The renegotiation controversy. 

_ Sometime in August of 1951, as the work was nearing com- 
pletion (J.A. 28), officials of the Public Buildings Service con- 
ferred with Blake’s president, Bender (J.A. 63), and requested 
recomputation of job costs in order to see whether there was 
any excess of contract price over actual cost (plus overhead 
and profit) that could be diverted to other GSA purposes (J.A. 
63). The Public Building Service maintained something to this 
effect: 

- Now we have made a little preliminary examination, 
and from what information we now have it is very 
evident that your job is not going to cost, run anything 
near the $753,000. If we let that amount go until the 
time of renegotiation it will occur at such a time beyond 
the date at which we can use the money, it can just go 
into the general fund of the Treasury. If we can get 
part of it back now we can aware [award?] another 
contract, and we would like a deduction proposal for 
part of that excess. (J.A. 64; see also J.A. 66.) 


Bender said he would look into the matter (J.A. 64, 67). On 
August 13, 1951, Blake wrote the Public Buildings Service as 
follows: 


We submit herewith our credit in amount of forty two 
thousand four hundred sixty-eight and 65/100 dollars 
($42,468.65) to adjust our contract on the above project. 
The revised contract price is seven hundred ten thousand, 

. eight hundred ninety-four and 11/100 dollars ($710,- 
894.11). (Pl. Ex. A-3, p. 9.) 
On August 15, 1951, the Public Buildings Service replied as 
follows: 

Your proposal dated August 13, 1951 in the amount 
of forty-two thousand four hundred sixty-eight and 65/ 
100 dollars ($42,468.65) is accepted as a deduction to 
your contract, the revised contract price being $710,- 
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394.11. It is understood that this acceptance is to con- 
stitute no change in the terms of the contract, including 
provisions for renegotiation. (Pl. Ex. A-3, p. 9.) 


Blake has contended throughout this controversy that the 
above voluntary deduction proposal was made, not because of 
savings in costs, but because of elimination of certain work 
from the job (J.A. 63-65) ; and that the referencs of GSA offi- 
cials to “renegotiation,” to which Blake did not take exception, 
were not to the provisions of the contract but rather to the 
Renegotiation Act of 1951,’ to which Blake at all times ad- 
mittedly was and is subject (J.A. 97-99). GSA, however, has 
taken the position that there was no officially approved elimi- 
nation of any work, as evidenced by Blake’s failure to itemize 
the omissions on change order (J.A. 65), and to secure Govern- 
ment authorization for elimination of part of the specifications 
in accordance with Article 3 or 4 of USS. Standard Form 23- 
Revised (Pl. Ex. A-2, p. 45). 

As of May 30, 1952, Blake had received payments aggregat- 
ing $687,066.85, and on that date submitted to the Government 
a requisition for final payment in the amount of $23,827.26, 


representing the difference between payments already made and 
the revised contract price of $710,894.11 (J.A. 92; Pl. Ex. A-3, 
p. 10). This request was taken under advisement (ibid.). 
Meanwhile, sometime in April of 1952 (J.A. 91), Mr. A. R. 
Eno, Sr., Chief of the Construction and Repair Division, dis- 


*Ch. 15, 65 Stat. 7, as amended, 50 U.S.C. App. $§ 1211-1224 (1958). The 
Act, passed on March 23, 1951, applies roughly to, inter alia, all GSA con- 
tracts and related subcontracts, whenever made, to the extent of receipts 
and accruals realized after January 1, 1951, and attributable to perform- 
ance after Jane 30, 1950. 50 U.S.C. App. § 1212, On and after April 22, 
1951, certain statutory renegotiation clauses are by the Act required to be 
inserted in all covered contracts, and even if such clauses are omitted, the 
contracts concerned “shall be considered as having been made subject to 
this Act in the same manner and to the same extent as if such provisions 
had been inserted.” 50 U.S.C. App. § 1214. Thus, as all parties here recog- 
nize, Blake’s formal contract of May 1, 1951, even though not containing 
a renegotiation clause, is subject to statutory renegotiation, but since the 
statutory procedures before the Renegotiation Board have not been pursued, 
see 50 U.S.C. App. § 1215, the Government’s right to recover in this case is 
either dependent on express contractual provision for renegotiation or does 
not exist at all. 


57689860 ——-8 


12 


cussed with Mr. Bender a proposed audit of his aeeounts under 
the contract and was told by Bender, who was going on 
advice of counsel, that Blake might refuse an audit on 
‘grounds that the contract was strictly lump-sum in nature and 
‘renegotiable only under the Renegotiation Act and not by rea- 
son of the contract itself (J.A. 91-92). Later, however, in Au- 
gust of 1952, Bender changed his mind and allowed an audit, 
agreeing with Eno that audit was advisable regardless of 
whether the contract would finally be settled under the Re- 
negotiation Act or pursuant to contractual provision (J.A. 93). 
The audit was thereafter undertaken (J.A. 93). 

By letter dated March 6, 1953 (PL Ex. A-3, pp. 12-13), the 
GSA contracting officer rendered decision under Article 15 
(the disputes clause) of U.S. Standard Form 23—Revised and 
under paragraph 12 (the renegotiation clause) of General 
Conditions Form SE-36. It was decided, in accordance with 
the results of the Government audit, that Blake had been 
paid $57,281.10 in excess of its allowance, which amount con- 
stituted as a matter of fact excess profits”° Pursuant to the 
same Article 15, Blake filed written appeal to the GSA Admin- 
istrator (J.A. 96), who referred the matter to his duly au- 
thorized representative, the GSA Board of Review," for con- 
sideration and recommendation for final decision (J.A. 96). 
In view of Blake’s contention that the contracting officer had 
no jurisdiction to renegotiate and determine excess profits, the 


* The figure was arrived at as follows: The Government’s andit computed 
allowable costs, exclusive of overhead and profit, at $567,555.87. Adding 
5% of that for overhead, total costs, direct and indirect, came to $595,933.66. 
Profit reckoned at 5% yielded an amount of $33,852.09, bringing the total 
contract price inclusive of profit to $629,785.75. This was $81,108.36 less 
than the revised contract price of $710,894.11 and $57,281.10 less than the 
aggregate of $687,066.85 which Blake had theretofore received in payment. 
Accordingly, the Government demanded repayment of $57,281.10 as excess 
profits and a deduction proposal of $81,108.36 from the revised contract 
price of $710,894.11. (See Pl. Ex. A-1, p.3; Pl. Ex. A-3, pp. 12-13.) 

The difference between $57,281.10 (excess profits) and $81,10836 (re- 
duction proposal) is $23,827.26, corresponding to the amount earlier de- 
manded by Blake as final payment under the contract, and corresponding 
also to the'sum demanded in its dismissed counterclaim in the instant liti- 
gation (J.A. 11). 

™ See 44C.F.R. App. A, para. 34 (1960). 
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gotiable, 

presentation” of excess 

GSA Board of Review after hearing 

appeal be denied (J.A. 107), and the Administrator, concurring 
in the recommendation, made the denial final on September 27, 
1954 (J.A. 108).* ; 

The Government’s complaint below was filed on February 
12, 1958 (J-A. 1-6) ; and upon crogs-motions for summary judg- 
ment filed by both the Government and Blake, the court 
rendered judgment as earlier described (J.A. 109-110). Blake’s 
appeal was timely noted on July 11, 1960 (J.A. 110). 


No. 16049 


With regard to this Government appeal of the dismissal of 
its complaint against Aetna, the record contains a, performance 
bond, dated December 28, 1950, executed by Blake and Aetna, 
which secures to the Government that 


* * © the principal [Blake] shall well and truly per- 


form and fulfill all the undertakings, covenants, terms, 
conditions, and agreements of said contract. [Con- 
tract No. GS-03-B-1013, dated December 28, 1950] 
during the original term of said contract and any exten- 
sions thereof that may be granted by the Government, 
with or without notice to the surety [Aetna], and dur- 
ing the life of any guaranty required under the contract, 
and shall also well and truly perform and fulfill all the 
undertakings, convenants, terms, conditions, and agree- 


ments of any and all duly authorized modifications of 
ed . 

2 The foregoing matters were pleaded in paragraphs 6, 7, and & of the 
Government's complaint below, paragraph 6 alleging the contractor’s deter- 
mination on March 6, 1953, as to the amount of excess profits (J.A. 2). 
Blake's answer below admitted the allegations of paragraph 6 of the Gov- 
ernment’s complaint and denied only that the contracting officer had power 
to make the determination (J.A. 7). Thus, it can be readily seen, there 
ie no dispute as to the sum in controversy once it is settled that the Gov- 
ernment is entitled to renegotiate the contract. 
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said contract that may hereafter be made, notice of 
which modifications to the surety being hereby 
waived * * * (Supp. J.A. 5a, infra.) 


The Government’s complaint below pleaded execution on the 
bond on December 28, 1950, and asked for judgment against 
the surety in the amount of Blake’s indebtedness under the re- 
negotiation provisions of the principal obligation (J.A. 5). 
Aetna answered, setting up by reference the defenses contained 
in Blake’s answer, and in its Seventh Defense alleging that it 
was not a party to the Blake-Government negotiations prior to 
December 28, 1950, and from that date to June 1, 1951; that 
it had no knowledge of the renegotiation provisions alleged in 
the Government’s complaint; and that the bond was not re- 
quested until June 1, 1951 and not actually executed until 
on or about June 15, 1951 (Supp. J.A. 2a, infra.) 

Thereafter, the Government moved for summary judgment 
against Aetna as well as against Blake (J.A. 21); and Aetna 
countered with its own summary judgment motion (Supp. 
J.A. 7a-8a, infra). Attached to Aetna’s cross-motion was an 
affidavit executed by one Eugene Fields (Supp. J.A. 9a, infra), 
which set forth that Fields as Aetna’s “Attorney in Fact” was 
authorized to and did execute the forementioned performance 
bond; that the bond was conditioned on the faithful perform- 
ance of Contract No. GS-03-B-1013 by Blake, the contract 
dated December 28, 1950; that Fields had no knowledge of 
any agreement, oral or written, at variance with the terms of 
the contract as written; and that Fields would not have been 
authorized by Aetna to execute the bond if the principal obli- 
gation had provided for renegotiation. The Government, not 
controverting the affidavits, relied in opposition on the duty 
imposed upon a surety to ascertain for itself the relationship 
between the principal and the obligee. The Court, finding no 
genuine issue as to any material fact as between the Govern- 
ment and Aetna, ruled for Aetna as a matter of law (J.A. 109- 
110), and the Government thereupon filed timely notice of 
appeal (Supp. J.A. 11a, infra). 
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JURISDICTIONAL STATEMENT IN NO. 16049 


The Government herein adopts and incorporates by refer- 
ence the jurisdictional statement appearing in the brief of 
Blake, pp. 1-2, in No. 15948. Said statement applies equally 
to the action and appeal in No. 16049. 


STATUTES INVOLVED 


Title 41 U.S.C. § 321 (1958) provides: 


§ 321. Limitation on pleading contract-provisions re- 
lating to finality ; standards of review. 

No provision of any contract entered into by the 
United States, relating to the finality or conclusiveness 
of any decision of the head of any department or agency 
or his duly authorized representative or board in a dis- 
pute involving a question arising under such contract 
shall be pleaded in any suit now filed or to be filed as 
limiting judicial review of any such decision to cases 
where fraud by such official or said representative or 
board is alleged: Provided, however, That any. such 
decision shall be final and conclusive unless the same is 
fradulent [sic] or capricious or arbitrary or so grossly 
erroneous as necessarily to imply bad faith, or is not sup- 
ported by substantial evidence. (May 11, 1954, ch. 199, 
§ 1, 68 Stat. 81.) 


Title 50 U.S.C. App. § 1213 (1958) provides: 


§ 1213. Definitions. : 
For the purposes of this title [sections 1211-1224 of 
this Appendix]— 


* * * * * 


(e) Excessive profits. 

The term “excessive profits” means the portion of the 
profits derived from contracts with the Departments and 
subcontracts which is determined in accordance with 
this title [sections 1211-1224 of this Appendix] to be 
excessive. * * * : 


* * 5 * a 
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(Mar. 23, 1951, ch. 15, title I, § 103, 65 Stat. 8; Aug. 1, 
’.: 1956, ch. 821, §$3(a), 4, 70 Stat. 786; Sept. 6, 1958, 
Pub. L. 85-930, § 2(a), 72 Stat. 1789.) 
And Title 50 U.S.C. App. § 1215 (1958) provides: 
§ 1215. Renegotiation proceedings. 
(a) Proceedings before Board. 
°* * * + 
(b) Methods of eliminating excess profits. 
co * ° * 

(4) Liability of sureties. 

The surety under a contract or subcontract shall not 
be liable for the repayment of any excessive profits 
thereon. 

? e ° * °* 


(Mar. 2, 1951, ch. 15, title I, § 105, 65 Stat. 12; Sept. 
1, 1954, ch. 1209, §§ 2, 7(2), 68 Stat. 1116, 1118; Aug. 1, 
1956, ch. 821, §§ 5(a) — (c), 6, 7(a), 70Stat. 787.) 
Other pertinent provisions of statutes and regulations are 
either cited or quoted at appropriate places within the text of 


this brief. 


STATEMENT OF POINTS IN NO. 16049 


1. Aetna as surety is liable to repay excessive profits under 
a bond which secured to the Government that Blake “shall 
well and truly perform and fulfill all the undertakings, cove- 
nants, terms, conditions, and agreements” of the contract be- 
tween Blake and the Government. 

2. Aetna was under legal duty to inform itself of the com- 
plete contractual relationship between Blake and the Govern- 
ment and therefore cannot plead ignorance of contract terms 
of which it could and should have had knowledge. 

_ 8. The Government’s claim against the surety is not barred 
by section 105(b)(4) of the Renegotiation Act of 1951, as 
amended, 50 U.S.C. App. § 1215(b) (4) (1958). 


w 


W 
SUMMABY OF ARGUMENT 
I 


The letter contract of December 28, 1950, even though it con- 
templated future execution of a formal contract, constituted a 
valid and enforeeable in praesenti contract, if not at its incep- 
tion then certainly after the parties, conducting themselves as 
#f bound, performed under it. The allegedly indefinite terms 
respecting the furnishing of bonds were made definite by 
statute; although final price was not established, a definite 
method for its computation was agreed upon; and the omis- 
sion of drawings and specifications was cured by performanee 
according to plans produced while work was in progress. The 
termination provisions of the letter contract bound both parties 
in the event the formal contract were never executed; such 
provisions fail to demonstrate there was no contract. 


I 


The formal contract of May 1, 1951, was illegal as a dis- 
guised cost-plus-a-percentage-of-cost contract, which is ex- 
pressly prohibited by statute; and, because lacking renegotia- 
tion provisions, such contract was not saved from illegality 2s 
it might have been otherwise. The Government may avoid 
such a contract. In the alternative, if the contract was legal, 
it was still unenforceable, for failure of new consideration or 
benefit to the Government to support modification of the 
vested right to renegotiate under the letter contract. The 
“new” bond requirement was insufficient consideration because 
it was demanded by statute in any event; and a “new” guar- 
antee clause was invalid for lack of authority in a Government 
agent to insert it. , 

Itt 

If the formal contract was valid in all respects, the Govern- 
ment was entitled to its reformation on grounds of mutual 
mistake or legal equivalent, by reason of inadvertent error by 
the Government coupled with Blake’s knowledge of sach error. 
Parol evidence to show the mistake was admissible. And by 
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statute the administrative findings of fact relevant to the issue 
of mistake were binding on the court in its ultimate determi- 
nation as to reformation. 

IV 


Whether the contracting officer is deemed to have made 
his determination of excess profits under the letter contract, 
or under the formal contract treating it as if reformed, in 
either event such determination is final and conclusive upon 
the court. If the Government was entitled to reformation 
of the formal contract, such reformation related back to the 
execution of such contract and hence retrospectively gave 
validity to the excess profits determination. 


vV 


If Blake prevails in its contention of lack of jurisdiction in 
the contracting officer to make the determinations in question, 
then the administrative record upon which the court below 
may have rendered judgment is a nullity; in which event, the 
facts not being established, the Government is entitled to go 
to trial on its reformation count, and Blake is not entitled 


herein to judgment upon its cross-motion for summary 
judgment. 


VI 


Aetna is liable upon its performance bond as written. It 
assured the full and faithful performance of a Blake-Govern- 
ment contract of a certain date and description. The letter 
contract of December 28, 1950, is of that date and descrip- 
tion. Aetna cannot plead ignorance of its terms because 
it was under legal duty to make inquiry as to the entire 
transaction between Blake and the Government, at least in 
circumstances where it was asked to back-date a bond to cover 
a back-dated instrument which on its face showed that Blake 
was already supposed to have completed the secured perform- 
ance. Aetna is not exonerated from liability by statute, be- 
cause the statute in question applies only to excessive.profits 
found in accordance with statutory Renegotiation Board pro- 
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cedures, and not to excess profits determinable and determined 
pursuant to different contracted-for methods. 


ARGUMENT 


L The letter contract of December 28, 1950, was a valid and 
enforceable obligation under which Blake was liable to repay 
. excess profits 


’ Blake contends (Brief of Blake, pp. 26-27) that the letter 
contract of December 28, 1950, was merely an agreement to 
make a future contract and, because lacking in definiteness, 
was not an enforceable legal obligation. We disagree. The 
letter contract as to most of the essentials of a valid contract 
was sufficiently certain, and as to those details which were 
lacking in its inception, the contract was cured by subsequent 
substantial performance under it. 

Letter contracts are quite common in government procure- 
ment. See, e.g., Lupron, GOVERNMENT Contracts SIMPLI- 
FieD § 133 (1953). Even though a Government letter con- 
tract may contemplate future execution of a so-called formal 
contract, and even though such formal contract may never be 
executed, the letter contract is valid and enforceable so long 
as it meets the familiar prerequisites of contracts generally. 
American Smelting Co. v. United States, 259 U.S. 75 (1922); 
United States v. Purcell Envelope Co., 249 U.S. 313 (1919) ; 
Garfielde v. United States, 93 U.S. 242 (1876); Briggs & 
Turivas v. United States, 83 Ct. Cl. 664, 684-85 (1936); 
Waters v. United States, 75 Ct. Cl. 126, 136 (1932) ; and see 
RESTATEMENT, Contracts § 26, Comment a. 

Here, the letter contract of December 28, 1950, which both 
by its own terms and by physical attachment incorporated the 
provisions of U.S. Standard Form No. 28—Revised and the 
General Conditions (Negotiated Lump-Sum Contracts) Form 
SE-36, dated January 5, 1946 (J.A. 23), was definite and com- 
plete upon all its subjects—excepting a few which, because 
Blake makes a point of them, require discussion. 

A. Performance and payment bonds. Blake says first that 
the letter contract was indefinite as to whether Blake would 
be required to furnish performance and payment bonds (Brief 
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of Blake, p.7). The letter contract on this point read: “You 
[meaning Blake] will furnish performance and payment-bonds, 
if required by the Government” (J.A. 47, 88). Itis submitted 
this clause is in no wise indefinite. It means what it says: that 
Blake would have to furnish bonds if the Government required 
it todoso. If the Government later so required, that. would 
not impose upon Blake any obligation which it had not earlier 
agreed to undertake; and Blake would assume no new obliga- 
tion or suffer detriment if the bonds were later required, because 
it had also been agreed that the bond premiums would be con- 
sidered “job costs” chargeable to, not Blake, but the Govern- 
ment (J.A. 45, 87). The Government in fact later paid for 
the bonds, at Blake’s request, as an item of cost, the premiums 
amounting to $4,520.17 (Pl. Ex. A-2, pp. 51-54, 75, 83, 101, 
186). 

But the short answer to Blake’s argument here is that, ir- 
respective of the letter contract provisions, it was required to 
furnish the bonds in any event by statute. The Miller Act, 
ch. 642, §1, 49 Stat. 793 (1935), 40 U.S.C. §270a (1958) ,* 
makes it mandatory upon a contractor to furnish bonds “be- 
fore any contract, exceeding $2,000 in amount, * * * is 
awarded.” The contract here involved was awarded on De- 
cember 28, 1950, and the fact that the contracting officer did 
not exact the bonds at the time required by law did not relieve 
Blake of its statutory obligation. The bonding requirement 
cannot be waived, and it was so held by the Comptroller Gen- 
eral in an opinion on the very contract in litigation. 33 Op. 
Comp. Gen 291, 293 (1954). See also 41 U.S.C. App. §§ 541, 
54.1(b) (3), 54.15 (1958) ; 44 CFR. §§ 54.1, 54.1(b) (3), 54.15. 
Apart from the fact that Blake is an experienced Government 


* 40 U.S.C. $270a (1958) : “(a) Before any contract, exceeding $2,000 in 
amount, for the construction, alteration, or repair of any public building or 
public work of the United States is awarded to any person, such person shall 
furnish to the United States the following bonds, which shall become bind- 
ing upon the award of the contract to such person, who is hereinafter desig- 
nated as ‘contractor’: 

“(1) A performance bond with a surety or sureties satisfactory to the 
officer, and in such amount as he shall deem adequate, for the protection of 
the United States. 

“(2) [A payment bond in amount depending on the contract.)” 
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contractor well versed in the ways and means of procurement, 
Blake is presumed at all times to have knowledge of the law, 
The Mary and Susan, 1 Wheat. 46, 58 (U.S. 1816); cf. Federal 
Crop. Ins. Co. v. Merrill, 332 US. 380, 384-85 (1947), and 80. 
cannot be heard now to complain that at the time it accepted 
the letter contract it did not know whether bonds would ulti- 
mately be required. 

B. Contract price. Blake also says (Brief of Blake, pp. 6, 
19) that there was no agreed price for the work. But in the 
same breath it concedes there was a definite basis for determi- 
nation of such price: cost plus 5% for overhead and 5% on 
top of that for profit, subject to renegotiation at completion 
of the work in accordance with Form SE-36 as incorporated in 
the letter of intent (Br., p. 6). Blake’s billings to the Gov- 
ernment throughout the period prior to May 1, 1951, were 
based upon this method of ascertaining price (ibid.) So, too, 
were its periodic estimates submitted to the Government (J-A. 
34-86) and its breakdown of figures accompanying its bid for 
the formal contract (J.A. 38). Even according to Blake’s 
present attorney, Blake recognized that it performed under 
the letter contract of December 28, +1950, “on. aj cost-plus 
basis” (J.A.59). If there was something indefinite about com- 
puting price under the letter contract, Blake certainly was not 
inhibited by such indefiniteness in obtaining large sums of 
money from the Government. — 

A contract is complete without fixing the final price if pro- 
vision for its subsequent determination ismade. United States 
v. Swift & Co., 270 US. 124, 139-141 (1926); RFC v. United 
Distillers Prod. Corp., 113 F. Supp. 468, 482-83 (D. Conn. 
1952), aff'd on opinion below, 204 F. 2d 511 (2d Cir. 1953). 
And assuming arguendo that the letter contract here was in. 
its inception uncertain as to price, after it was partly performed 
and Blake received benefits thereunder it became valid and 
definite enough to be enforced. Willard Co. v. United States, 
262 US. 489 (1923); Atwater & Co. v. United States, 262 U.S. 
495 (1923) ; United States v. Andrews, 207 U.S. 229, 243 (1907).; 
Hartman v. Butterfield Lumber Co., 199 US. 335, 388 (1905; 
St. Louis Hay & Grain Co. v. United States, 191 US. 159, 
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163-69 (1903); 1. Wataisron,. Cowrascra:-158-59- (3d. ed., 
1957);. RusrarameEnt;. Contracrs:§33;., 4s'this court-said. mi 
| Morris v. Ballard; 56> App. D-C:, 383;. 384,16: FP. 2d 
175,.176 (1926); quoting: from: Pommmror,, Spmcrric; PerrorM--: 
ance. § 145: 

* * © rW]hen a contract’ has been partly performed’ 
[emphasis in original] by the plaintiff, and’ the defend- 
ant has received and enjoyed‘ the benefits thereof, and 
the plaintiff would be virtually remediless unless the 
contract were enforced, the court, from: the plainest con- 
siderations of equity and‘ common: justice, does not re- 
gard with favor any objections raised by the-defendant 
merely on the ground of tlie incompleteness: or uncer- 
tainty of the agreement. 

The same kind of objections here deserves like dismissal. 

C. Drawings and specifications. Admittedly no final draw- 
ings and specifications accompanied the letter contract. But. 
the very nature of the contract, being on an emergency basis,, 
made it impossible for the. work to be specified in full at the 
outset. Tentative drawings were however supplied, and more: 
complete drawings and specifications were. made available as. 
the work progressed: Article 3 of Standard Form 23-Revised, 
which was incorporated into. the letter contract, fully provided: 
for contingent “changes in the drawings and/or specifications of 
this contract and within the general scope thereof,” and stipu- 
lated further that “if such changes cause an increase or de- 
crease in the amount. due under this contract or in the time 
required for its performance, an equitable adjustment shall be 
made and the contract shall be modified in writing. accord- 
ingly.” Such adjustment, if in dispute, was to be settled by 
the contracting officer under Article 15, the disputes clause. It. 
has been held that.a Government contract is not unenforceable 
for want of certainty. and mutuality because it allows for 
changes by the United States, so long as there are provisions, 
as there were here, for adjusting compensation where proper. 
United States v. McMullen, 222 US. 460 (1912). 
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More importantly, though, as of late April of 1951, the work 
under the letter contract was90% completed. In view of this, 
it is ludicrous for Blake to say, as it now does, that the letter 
contract was indefinite as to the work to be performed (Br. 
p. 19), or that the Government “eould possibly have specified 
work beyond appellant’s {Blake’s] capacity” (Br., p. 7). 
Blake is now estopped, as it were, from ‘contending the letter 
contract was indefinite after it had partly (and almost com- 
pletely) performed and received benefits for its work. “If* ** 
the side.of the agreement which was originally too vague for 
enforcement becomes definite by entire or partial performance, 
the other side of the agreement (or a divisible part thereof, 
corresponding to the performance received), though originally 
unenforcible, becomes binding.” 1 Wx.LIsToN, op. cit. at 
158-59; and see the other cases and authorities set forth in the 
preceding section of this brief. 

D. Termination provisions. The letter contract provided 
that in the event the formal contract were never executed, “the 
Government may terminate this letter contract and pay you 
just compensation as may be agreed upon in writing at the 
time,” including profit reckoned on the part of the work al- 
ready performed, with disputes to be settled by the contract- 
ing officer (J-A. 47-48). From these provisions Blake argues 
(Br. pp. 7, 26-27) that the letter contract was unenforceable 
because it contemplated that the formal contract might never 
be entered into and that the Government could then termi- 
nate the letter contract with impunity for breach. But, as 
heretofore shown, a Government letter contract, if otherwise 
valid either at its meeption or by reason of performance 
thereunder, is not rendered invalid and unenforceable merely 
Decause a yet-to-be-executed formal contract is never in fact 
entered into. American Smelting Co. v. United States, supra; 
United States v. Purcell Envelope Co., supra; Garfielde v. 
United States, supra. Thus, if the parties here had never 
reached agreement on. a formal contract, their rights and 
duties would have been measurable under the terms of the 
letter contract including its provisions for renegotiation. And 
if the Government exercised its. option to terminate upon fail- 
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ure of the parties to execute the formal contract, this would 
not demonstrate there had been no binding letter contract; 
rather, the Government’s right to terminate, with impunity 
for damages beyond the amount representing work done and 
profit thereon, stemmed from express contractual provision 
to which Blake had given assent. In short, if the Govern- 
ment terminated, it was bound to pay in. accordance with the 
method stipulated, which was the quid pro quo of Blake’s 
assent to termination for the convenience of the Government. 

Thus, just prior to May 1, 1951, the letter contract of De- 
cember 28, 1950, was a complete and definite, and therefore a 
valid and enforceable, contract. The parties by both their 
words and deeds clearly intended it to be so. It is too late to 
say, as Blake does, that it was not.** 


IL. The formal contract of May 1, 1951 was of no force and 
effect to change or modify the provisions of the letter con- 
tract, because it was either (A) illegal and hence voidable 
by the Government, or (B) a modification of the letter con- 
tract unsupported by new consideration or benefit to the 
Government 


A. The formal contract of May 1, 1951 was illegal and voidable at the 
Government’s option 


The formal contract of May 1, 1951, was a matter more of 
form than of substance and Blake knew it. The contract was 
supposed to be a negotiated contract, i.e, one not reached 
through advertising and competitive bidding. Why, then, did 
ARETE opr Tre @ 


“The cases cited by Blake (Br., p. 27) all stand for the proposition that 
agreements to make a future contract, if lacking in the essentials of an in 
pracsenti contract, will not be enforced. They are distinguishable from the 
instant case because here there was performance on both sides, while in 
Socony-Vacuum Oil Co. v. Waldo, 289 Mich. 316, 286 N.W. 630 (1989), there 
was none on either side; and in Banking € Trading Corp. v. Floete, 257 F. 
2d 765 (2d Cir. 1958), the District Court had found, 147 F. Supp. 198 
(S8.D.N.Y. 1956), that the plaintiff never delivered under the alleged con- 
tract. The case of American Merchant Marine Ins. Oo. v. Letten, 9 F. 24 
799 (2d Cir. 1926), where the exchange of letters did not make out a con- 
tract of employment for a fixed term, held that an oral agreement outside 
the letters to show the term was void under the statute of frauds. In this 
case the Government relies on no oral agreement, only the exchange of let- 
ters and what the parties actually did in pursuance thereof. 


25 


the transaction in form take on the aspects of an advertised 
contract, with an invitation to bid sent to Blake alone rather 
than to a number of prospective biddersas required? Because, 
as Blake suggests (Br., p. 25), “the GSA officials may have 
become concerned at;this time that the work undertaken pur- 
suant to an intended temporary letter agreement might result 
in being solely referrable to that agreement.and thereby present 
aserious question” of statutory violation. ‘The statute in ques- 
tion is section 304(b) of the Federal Property and Administra- 
tive Services Act of 1949, 63 Stat. 395, as amended, 41 USC. 
§ 254(b) (1958), which, under the heading of “barred con- 
tracts,” provides: “The cost-plus-a-percentage-of-cost system 
of contracting shall not be used. * * *” Blake’s intimation is 
that the GSA officials were desirous of replacing the letter con- 
tract with a fully integrated memorial of the-prior agreement 
so as to reflect a lump-sum contract price in lieu of an illegal 
cost-plus-a-percentage-of-cost system of pricing. 

What Blake overlooks is that the letter contract was legal 
because, in addition to its cost-plus-a-percentage-of-cost fea- 
tures, it provided for renegotiation; while the formal contract 
was illegal because, despite its purporting to be a lump-sum 
contract, it merely. disguised a cost-plus-a-percentage-of-cost 
agreement without, saving such agreement from illegality by 
inclusion of renegotiation provisions. 

The vice of the cost-plus-a-percentage-of-cost, system. has 
aptly been described by the Supreme Court. in Muschany v. 
United States, 324 US. 49, 61 (1945), where of an identical 
statytory prohibition the Court said: n 

The purpose of Congress was to protect the Govern- 
ment against the sort of exploitation so easily accom- 
plished under cost-plus-a-percentage-of-cost contracts 
under which the Government contracts and is bound to 
pay costs, undetermined ati the time the contract is 
made and to be incurred in the future, plus 8. commis- 
sion based on a percentage of these future costs. The 
evil of such contracts is that the profit of the other 
party to the contract increases in proportion to that 
other party’s costs expended in the performance. The 
danger guarded against by the Congressional prohibition 
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was the incentive to a government contractor who al- 
ready had a binding contract with the Government for 
payment of undetermined future costs to pay liberally 
for reimbursable items because higher costs meant & 
higher fee to him, his profit being determined by a per- 
centage of cost. Congress certainly did not intend to 
prevent a party who was merely submitting a bid to 
the Government from computing the amount of his 
bid by taking into consideration his costs and then add- 
ing a certain percentage of his cost as his profit, the 
resulting sum being fixed in amount and not subject to 
change. Congress * “ * indicated it did not care how 
the contractor computed his fee or profit so long as the 
fee or profit was finally and conclusively fixed in amount 
at the time when the Government became bound to 
pay by its acceptance of the bid. By eliminating the 
risk of loss and permitting the guarantee of a satisfac- 
tory but fixed fee, Congress sought prompt performance 
and lower over-all expenditures for contracts in a rising 
Jabor and commodity market than would be offered by 
contractors who were compelled themselves to assume 


the risk of these unpredictable costs. 


Here, Blake has attempted to show there was no violation of 
the provisions on the theory that the formal contract, which 
was lump-sum, settled once and for all the contract price, and 
that Blake thereafter assumed the risk of all costs in excess of 
the contract price (and, likewise, the benefits of excess profits 
if actual costs fell below the estimates upon which its bil Yas 
submitted). But the point is, as of May 1, 1951, when Blake 
submitted its bid, the work was:at least 90% completed, and its 
breakdown of costs (J.A. 38) was therefore based not upon 
vanpredictable future costs, but rather upon projection of ex- 
perienced costs which it had mceurred while operating under 
2, cost-plus-a-percentage-of-cost system. Thus Blake hardly 
took any Tisk at all. And the Government under the formal 
contract, if not renegotiable, had no protection against in- 
flation of those costs, hence of overhead and profit as well, 
which Biake had already experienced prior to May 1, 1951, 
and whith served ss basis forits jump-sum bid. The Comp- 
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and: inereasech by: successive: eanendments .affes: they 
had already been exceeded, and: where: definitive; eqntzachs. 
were delayed until the work was in the last stages, the, execution. 
of the so-called lump-sum contracts was mare in the nature of 
settlement of the contractors. claims than the negotution of 
contracts [and that] * * * in the future such final contracts 
will not be considered as. binding, obligations of the Govern- 
ment. 33 Op. Comp. Gen. 291, 292 (1954). (emphasis sup- 
plied). And in 1955, the Comptroller General held further, 
in another case, that where a contract violates the statutory 
prohibition, “—in whatever form, or disguise—it is plainly in- 
valid, at least insofar as-establishing an obligation. on. the Gov- 
ernment to make reimbursement.of an amount representing the 
contractor’s claimed. costs. plus a pereentage.of such casts. In 
this connection see Muschany v. United States, 324 US. 49, 61— 
632" 35 Op. Comp. Gen. 63, 69-70 (1955) (emphasts sup- 
plied). 

‘Fhus where, as here, there is: violation, albeit disguised: of 
an express statutory prohibition by: the formal: contract, the- 
contract is void to the extent it will not. be enforced against 
the United’States: Cf. Ackerlind v. United States, AG CS. 
531, 534 (1916); United States v. New York & Porto: Rico 
S. S. Co., 239 US. 88 (1915). Of course, had the format con- 

isions as-did the letter-con- 


flated costs. 35 Op. . Gen. : 
Op. Comp: Gen. 63, 69-70 (1955). Therefore the letter:con- 
tract was legal, but the formakcontract wasnot. . 


B..¥f legal,. the: letter contract: was. of no force and effect: to modify: the: 
letter contract because it was unsupported by. mew. consideration-er hene- 
fit to the Government. : Z 
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ernment and Blake had substantially performed their respec- 
tive parts of the bargain. The formal contract was then sub- 
ject. to the rule stated in Vulcanite Cement Co. v. United 
States, 74 Ct. Cl. 692, 705 (1932) : 


It needs no argument to show that no officer of the 
defendant [Government] had any authority to make 
@ contract on behalf of the Government for which it 
received no benefit or consideration. It is equally well 
settled that where the provisions of a contract are 
changed by a subsequent agreement between the same 
parties such agreement has no force and effect unless 
there is some consideration moving to the party ad- 
versely affected by such changes. See J.J. Preis & Co. 
v. United States, 58 Ct. Cl. 81, 86; Cohen, Endel & Co. 
United States, 60 Ct. Cl. 513, 518; and Yale & Towne 
Mfg. Co.v. United States, 67 Ct. CL. 618, 625. 


Here, the formal contract at least on its face purported to 
modify the letter contract in that the former was silent as to 
rights of renegotiation reserved in the latter. Was there any 
new benefit or consideration to the Government to support 
such modification? 

It is submitted there was not. Blake attempts to eke out of 
the facts new consideration that flowed to the Government un- 
der the formal contract. First it says (Br., p. 7) that the Ger- 
eral Conditions Form SE-103 required Blake to furnish per- 
formance and payment bonds not theretofore definitely de- 
manded. But as has been shown, such bonds were in any event 
required by statute; the payment bond was for the protection 
not of the Government but of “all persons supplying labor 
and material in the prosecution of the work,” 40 U.S.C. § 2703, 
(1958), 41 U.S.C. App. § 54.18 (1958) ; the Government footed. 
the bill for the bond premiums; and the performance bond was 
of virtually no value to the Government at a time when, be- 
cause the work itself was almost complete, the risk of non- 
performance of the work was almost nil. Secondly, Blake ar- 
gues (Br., pp. 7-8) that whereas under Article 10 of US. 
Standard Form 23—Revised (J.A. 51), which was part of the 
letter contract, Blake was responsible for work and materials 
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only “until completion and final acceptance,” under paragraph. 
28 of General Conditions Form SE-103 (J.A. 53), which was 
appended to U.S. Standard Form 23—Revised in the formak 
contract, Blake had to guarantee work and materials “for one 
year from the date of the final settlement of the contract.” But 
apart from the fact that the record shows no Government. en- 
forcement of the one-year guarantee, the simple answer is that 
the new guarantee clause was of no force and effect—and Blake: 
was bound to know that. There was no authority in any Gov- 
ernment. officer to include that. guarantee. The guarantee 
clause of paragraph 28 of General Conditions Form SE-103 is: 
plainly inconsistent with Article 10 of U.S. Standard Form 
23—Revised. As such, it is a prohibited deviation from the 
standard form (see J.A. 51), especially as it is not required 
by law (see J.A. 52) and was not specifically noted as an addi- 
tion or alteration in the appropriate article of the standard- 
form contract (see J-A. 52). 


IIL Assuming the formal contract legal and binding in alk 
respects, the Government was entitled to reformation 
thereof on grounds of inadvertent clerical omission of the 


renegotiation provisions 
A. The parol evidence rule is inapplicable 


Blake in its brief devotes much effort (pp. 26, 29-32) to 
show that the letter contract and the parties’ negotiations sur- 
rounding its execution are inadmissible in evidence under the 
parol evidence rule. But count III of the Government’s com- 
plaint below (J.A. 3-5) stated a cause of action for reforma- 
tion of the formal contract on grounds that “General Condi- 
tions Form SE-36 * * * was physically omitted from the for- 
mally executed contract documents inadvertently and by cleri- 
cal error and through the mutual mistake of the parties” (J-A. 
4). If proved as alleged, this would entitle the Government 
to reformation and judgment on the contract as reformed. See. 
Ackerlind v. United States, 240 U.S. 531, 534 (1916). And.as 
an action for reformation, the case is excepted from application 
of the parol evidence rule. Murray v. Gadsden, 91 U.S. App- 
D.C. 38, 45, 197 F. 2d 194 (1952) ; Hawkins v. Fradkin, 85 US. 
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App. D.C. 310, 178 F. 2d.705 (1949) (reformation of deed) ; 
Sanders v. Monroe, 56 App. D.C. 132, 133, 10 F.2d 997 (1926), 
and cases there cited; Restarement, Contracts § 238(c). 


B. The parol evidence clearly and convincingly shows mutual mistake or 
its legal equivalent 


- As heretofore shown, the letter contract, if not at its incep- 
tion then certainly after performance, constituted a complete 
and definite contract to which the integrated formal agreement 
may be conformed if grounds therefor exist. That letter con- 
tract, as accepted by Blake, was supplemented by the provi- 
sions of Form SE-36 which contained the renegotiation provi- 
sions. At all times up to the execution of the formal contract 
on May 1, 1951, Blake confessedly understood that its contract 
was subject to renegotiation under the forementioned provi- 
sions (J.A. 70). And it was the Government’s expectation, 
too, that Form SE-36 would be written into the formal con- 
tract (J.A. 80). That, indeed, was what the letter contract 
itself required (J.A. 47). 

The uncontradicated evidence before the GSA Board of Re- 
view showed that “some clerk made a mistake and error and 
put in the wrong form” (J.A. 80) into the papers accompany- 
ing U.S. Standard Form 23-Revised in the formal contract. In 
view of Blake’s admitted expectation and knowledge that Form 
SE-36 and not Form SE-103 was to be part of the formal con- 
tract, the evidence therefore establishes mistake on the part of 
the Government or some person acting in its behalf, coupled 
with knowledge on Blake’s part that mistake had been made. 
This is the legal equivalent of mutual mistake sufficient to per- 
mit reformation of the formal contract in accordance with the 
real intention of the parties. See MacFarland v. Mead, 34 
App. D.C. 268, 277 (1910); Automobile Ins. Co. v. United 
Electric Serv. Co., 275 S.W. 2d 833, 839 (Tex. Civ. App. 1955) ; 
ResraTEMENT, Contracts §§ 504-505; 5 Wiuuiston, Con- 
rracts §§ 1547-48, 1573, 1578 (Rev. ed. 1936). The evidence 
in this case also meets the applicable quantum of proof in this 
jurisdiction, that it “must be sufficiently cogent to thoroughly 
satisfy the mind of the court,” Sanders v. Monroe, 56 App. D.C. 
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132, 133,:10.F. 2d:997 (1926), since no conflicting evidence was 
upon-the record, and the court below by the result it reached 
must necessarily have been satisfied. 

Blake seeks to avoid the result of reformation by advancing 
the argument that the parties here purposely rejected the 
terms of the letter contract when they executed the formal 
contract (Br., pp.'29-30). Cf. Hawkins v. Fradkin, supra, 85 
US. App. D.C. at 314. But there is no evidence to that effect 
other than that concerning the substitution of forms in the 
formal contract. The evidence as to the substitution shows it 
was inadvertent error. In the absence of other explanation 
having foundation in evidence, this should be sufficient to dis- 
pel any presumption that the parties intended a new and dif- 
ferent agreement. 

Blake also argues (Br., p. 28) that the Government's agent, 
Eno, had opportunity to discover and rectify the error by ex- 
amining the contract forms. But in this jurisdiction, “to jus- 
tify the withholding of equitable relief because of failure to 
read an instrument, the negligence must be so gross as to 
amount to a failure of a positive legal duty.” Sanders v. Mon- 
roe, 56 App. D.C. 132, 133, 10 F. 2d 997 (1926). Here, there 
is no gross negligence in this sense. As Eno testified, he placed 
reliance upon @ paper system of ordering forms for duplication 
(J.A. 80-81), and when he got them, “you * * * can’t read 
every one word for word” (J.A. 102). No more can justifiably 
be expected of one in a supervisorial position whose job it is 
to put out “a couple of hundred inch-thick documents” (ibid.). 
Otherwise, without reliance on the correctness of work done 
by Government underlings, the public’s business would not get 
done. 


C. The factual findings of the GSA Board of Review were final and 
conclusive on the court below 


Whether the Government is entitled to reformation of the 
formal contract is of course ultimately a question of law which 
only a court can decide. And normally the basic facts relat- 
ing to entitlement to reformation are triable to the court sit- 
ting as a court of equity. But here the basic facts relevant to 
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the legal question were in. the first. mstance tried before the 
GSA Board of Review, on Blake’s appeal pursuant to Article 
15 of US. Standard Form 23—Revised (J.A. 51). Arti- 
cle 15 provides for administrative decision of “all disputes 
concerning questions of fact arismg under this con’ me 
Although Blake alone was responsible for resort to the admin- 
istrative process for determination of whether or not reforma- 
tion of the formal contract would lie on the facts of the case, 
it now contends the GSA Board of Review had no jurisdiction 
to decide the facts (Br., pp. 17-23).% 

We believe the GSA Board of Review had jurisdiction to 
decide the facts bearing on reformation vel non. Though 
reformation is ultimately a court question, the authorities 
support administrative determination under a disputes clause 
of facts bearing on an issue later presentable to the court. 
Lowell O. West Lumber Sales v. United States, 270 F. 2d 12 
(9th Cir. 1959); McKinnon v. United States, 178 F. Supp. 
913 (D. Ore. 1959); cf. Kenny Constr. Co. v. District of Co- 
lumbia, 105 U.S. App. D.C. 8, 262 F. 2d 926 (1959). Thus, 
in McKinnon v. United States, supra, where the issue was the 
legal one of interpreting a contract and the court was not 
bound by the contraeting officer’s conclusions of law, the court 
held that it “must make its independent determination of the 
meaning of the contract based upon the evidence adduced be- 
fore the administrative tribunals.” 178 F. Supp. at 914 (em- 
phasis supplied). And in Lowell O. West Lumber Sales v. 
United States, supra, where the legal issue involved. construc- 
tion of a contract, the court accepted the conclusiveness of 


“Blake misstates the Government’s position. Blake says in effect that 
the Government pulled itself up by its own bootstraps: that its contract- 
ing officer exercised jurisdiction to decide the factual matter of excessive 
profits under a renegotiation provision placed hx the contract only after 
the contracting officer also decided facts establishing the Government’s 
right to reform its contract in a manner that would include the renegoti- 
ation provision. But the real facts are that the contracting officer deter- 
tained excessive profits under the disputes clause and the renegotiation pro- 
visions of the letter contract of December 28, 1950; and it was Blake, not 
the Government, who by its appeal first raised the absence of renegotiation 
provisions in the formal contract and caused the GSA Board of Review to 
hold a hearing on its claini the formal contract was not renegotiable. 
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administratively determined facts bearing thereon, even 
though the relevant facts consisted of parol evidence outside 
the four corners of the formal contract, ag is true also in the 
case at bar.** 

Here, then, absent allegation that the GSA Board of Re- 
view’s findings of facts bearmg on reformation are “fraudulent 
or capricious or arbitrary or so grossly erroneous as necessarily 
to imply bad faith, or [are] not supported by substantial evi- 
dence,” such findings are “fmal and conclusive” on the court 
below and were correctly accepted as such. Act of May It, 
1954, ch. 199, § 1, 68 Stat. 81, 41 US.C. $321 (1958), supra, 
p. 15. 


IV. Whether the contracting officer exercised jurisdiction 
under the letter contract of December 28, 1950, or under 
the formal contract of May 1, 1951, in either event his deter- 
mination of excess profits is final and conclusive 


As heretofore shown, supra, pp. 19-24, the letter contract of 
December 28, 1950, was a valid and enforceable obligation, and 
under it the contracting officer clearly had jurisdiction to re- . 
negotiate and determine excess profits. 

In the alternative, if the Government is entitled to reforma- 
tion of the formal contract so that, as reformed, such contract 
is deemed to include the omitted renegotiation provisions, then 
the contracting officer had like jurisdiction under the formal 
contract. This is because under ordinary circumstances refor- 
mation relates back and takes effect as of the date on which 
the contract was originally executed. M. T. Straight’s Trust 
v. Comm’r, 245 F: 2d 327 (8th Cir. 1957); Sinopoulo v. Jones, 
154 F. 2d 648, 650 (3d Cir. 1946), and cases there cited; Mason 
v. Jarrett, 234 S.W. 2d 771 (Ark. 1950); Shaw v. Miller, 110 
SE. 2d 759 (Ga. 1959); Zastern Kentucky Production Credit 
Ass'n v. Scott, 247 S.W. 2d 983 (Ky. 1952) ; Coakley v. State, 
20 Mise. 2d 831, 196 N.YS. 2d 798 (N-Y. Ct. Cl. 1960) ; Heath 


True, none of the decided cases involved reformation, but the princ- 
ple of administrative determination of facts bearing on issues ultimately 
to be determined in court as a matter of law is logically applicable to 
reformation as well as interpretation and construction. 
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v. State, 278 App. Div. 8, 103 N-Y.S. 2d 397, aff'd, 303 N.Y. 
658, 101 NE. 2d 764 (1951). In the case at bar, the formal 
contract as reformed relates back to May 1, 1951, and thus 
nune pro tune gives validity to the contracting officer’s 1953 
determination on excess profits. That the contract in 1953 
was not yet judicially reformed when the contracting officer 
decided the case amounts to a technical defect not affecting 
substantial rights. Rule 61, Fed. R. Civ. P. 

In either event, Article 15, the disputes clause, makes the 
decision of the contracting officer as approved by the GSA 
Administrator “final and conclusive” upon Blake and the Gov- 
ernment. Where, as here, it has not been’ contended, either 
before the GSA Board of Review or in the court below, that 
the contracting officer’s decision as to the amount of excess 
profits is “fraudulent or capricious or arbitrary or so grossly 
erroneous as necessarily to imply bad faith, or is not supported 
by substantial evidence,” such decision is also “final and con- 
elusive” upon the court. Act of May 11, 1954, ch. 199, § 1, 68 
Stat. 81, 41 U.S.C. § 321 (1958), supra, p. 15; cf. Brief of Blake, 
p. 18. There is no right to trial de novo. Lowell O. West 
Lumber Sales v. United States, 270 F. 2d 12, 19 (9th Cir. 1959) ; 
United States Nat’l Bank v. United States, 178 F. Supp. 910 
(D. Ore. 1959); Mann Chemical Laboratories, Inc. v. United 
States, 174 F. Supp. 563 (D. Mass. 1958); Wells & Wells, Inc. 
v. United States, 164 F. Supp. 26 (E.D. Mo. 1958), aff'd, 269 
F. 2d 412 (8th Cir. 1959); Whitlock Corp. v. United States, 
159 F. Supp. 602, 607 (Ct. Cl. 1958) ; Langoma Lumber Corp. 
v. United States, 140 F. Supp. 460 (E.D. App. 1955), aff'd, 232 
F. 2d 866 (3d Cir. 1956); cf. Kenny Constr. Co. v. District of 
Columbia, 105 U.S. App. D.C. 8, 262 F. 2d 926 (1959) ; but cf. 
PLS. Coat & Suit Corp. v. United States, 180 F. Supp. 400 
(Ct. Cl. 1960), Volentine & Littleton v. United States, 145 F. 
Supp. 952 (Ct. Cl. 1956). 

Accordingly, the District Court correctly rendered judgment 
in favor of the United States in the sum of $57,281.10, with 
interest thereon at 6% per annum from March 6, 1953 (J-A. 
109), which was the date of the contracting officer’s decision 
(J.A.2, 4, 7,8; PL Ex. A-1). 
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V. If Blake’s argument on the contracting officer’s jurisdic- 
tion prevails, it is not entitled to judgment on its cross- 
motion for summary judgment 


The appealed order (J.A. 109-110), among, other things, 
denied Blake’s cross-motion for summary judgment; and Blake 
on appeal prays for reversal with entry of judgment in its 
favor upon its cross-motion (Br., p. 32). 

If this Court agrees with Blake that the contracting officer 
(or, more correctly, the GSA Board of Review) had no juris- 
diction to find and decide the facts bearing on mutual mistake 
and reformation, it would follow that the administrative record 
in this regard is a nullity and the court below would not be 
entitled to rely on it. Then, if this Court does not agree with 
the Government that it is entitled to judgment on the basis of 
the letter contract with Blake dated December 28, 1950, there 
would remain genuine and triable issues of material fact 
relevant to the cause of action for reformation of the formal 
contract as set forth in count III of the Government's com- 
plaint. On the record as now constituted minus the record be- 
fore the GSA Board of Review, neither party would be entitled 


to judgment as a matter of law. Hence Blake’s prayer for 
judgment on its-cross-motion cannot be granted, and the Gov- 
ernment must either be put to its proof or be subject to further 
pre-trial motions based upon adequate materials for summary 
disposition. 


VL Aetna is liable upon its performance bond as written 


We agree with Aetna that as surety it is to be held liable in 
accordance with the strict tenor of its bond or not at all. See, 
e.g., Magee v. Manhattan Life Ins. Co., 92 US. 98, 98 (1875) ; 
Reese v. United States, 9 Wall. 18, 21 (U.S. 1869) ; McMicken 
v. Webb, 6 How. 292, 298 (U.S. 1848). But agreement ends 
there. In the court below Aetna defended on grounds, inter 
alia, that it was not bound by any transactions between Blake 
and the Government that. were outside the scope of the formal 
contract executed by them on May 1, 1951, under circum- 
stances in which Aetna pleaded ignorance of any such trans- 
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actions. It ig here submitted the ples of ignorance fails for 
failure of Aetna to exercise due diligenee in making inquiry a8 
the law required. 


A. Aetna was under duty to ascertain for iteelf the nature of the 
contractual relationship between Blake and the Government 


As provided by the bond, the contract performance of which 
was secured to the government was one between Blake and the 
Government, dated December 28, 1950, and designated as Con- 
tract No. GS-03-B-1013 (Supp. J-A. 5a, infra). The problem. 
here is that there are in effect not one but two instruments fit- 
ting that description. The first is the letter contract of Decem- 
ber 28, 1950 (J.A. 46-48, slso 88-89), which when officially 
awarded on that date was given the designation Contract No. 
GS-03-B-1013 (J.A. 90). The second is the formal contract, 
reciting it was actually executed on May 1, 1951, but back- 
dated to December 28, 1950, and bearing the identical desig- 
nation (J.-A. 50-51). If the bond is deemed to secure per- 
formance of the letter contract of December 28, 1950, then 
Aetna is liable, since the bond assured that Blake “shall well 
and truly perform all the undertakings, covenants, terms, con- 
ditions, and agreements of said contract,” and one of the condi- 
tions of the letter contract of December 28, 1950, was that “the 
contract price shall be renegotiated” (J.A. 23), Blake being 
Tiable to refund excess profita (ibid.). Aetna’s contention, 
however, is that the only contract secured by it was not the 
letter contract but the formal contract, which did not contain 
renegotiation provisions (J.A. 6). 

Although reciting that it was actually executed on.May 1, 
1951 (J.A. 51), the formal contract was according to Blake not 
actually executed until June 21, 1951 (J.A. 10), which jibes 
with Aetna’s version that it was actually executed “on or about 
Sune 15, 1951” (J.A. 6). The formal contract by its terms 
provided for completion of the work on June 1, 1951 (J.A. 
50). The bond, although dated December 28, 1950, was ac- 
cording to Aetna not actually executed until “on or about June 
15, 1951” (J.A.6). 
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The back-dating of the formal contzact to December 28, 1950, 
eoupled with the back-dating of the bond to the same date, 
coupled further with actual execution of the instruments at'a 
time when the work was supposed to have been completed, is 
we believe a suspicious circumstance per s¢ which should have 
led Aetna in the exercise of reasonable diligence to doubt 
whether the formal contract evidenced the entire transaction 
between Blake and the Government. Aetna could and should 
thereby have known that the true contract between Blake and 
the Government antedated the execution of the formal con- 
tract; otherwise, why the back-dating. 

The applicable rule on these facts is as follows: 

One who is asked to become a surety must exercise 
reasonable diligence to know the circumstances of the 
transaction and the condition of his principal, and, if he 
is put on guard by circumstances surrounding the trans- 
action, and can upon reasonable inquiry ascertain all 
of the facts necessary to shield himself from loss, he is 
bound to make the inquiry. He must not suffer himself 
to become an indolent victim of fraud. Larmore v. 
People’s State Bank, 206 Ind. 66, 75, 188 NE. 317, 


320 (1934) (emphasis supplied), citing among other 
cases, Magee ¥. Manhattan Life Ins. Co., 92 U.S. 93, 99 
(1875). 


See also Hartford Accident & Indemnity Co. v. Kranz, 7 App. 
Div. 2d 604, 184 N.YS. 2d 918 (1959) ; Srzarns, SuRETYsHIP 
218 (5th ed. 1951). Here, Aetna has pleaded only ignorance; 
it has not alleged or shown that it sought in any manner to 
inform itself of the parties’ transaction even though it should 
have been alerted by the back-dating to the possibility of un- 
usual circumstances. Nor has it been alleged or shown that 
the Government in requesting the bond fraudulently concealed 
the true circumstances of the parties’ entire transaction or 
wrongfully remained silent in knowledge of Aetna’s alleged 
ignorance. 
Where the surety makes no inquiry and the creditor 
makes no voluntary disclosure of facts which would ma- 
terially increase the risk, the surety cannot escape lia- 
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bility unless the creditor knew that the surety was 
acting in the belief there were no unusual circumstances 
and the creditor had an opportunity to disclose the 
true facts. Stearns, op. cit. 219, citing Griswold v. 
Hazard, 141 U.S. 260 (1890) ; Magee v. Manhattan Life 
Ins. Co., supra. 


“Tt is the duty of the sureties to look out for themselves and 
ascertain the nature of the obligation embraced in the under- 
taking, and any other rule would not only work serious incon- 
venience, but render securities of this character of but little, if 
any, value.” Western N.Y. Life Ins. Co. v. Clinton, 66 N.Y. 
326, 331-2 (1876). 

Accordingly, it is submitted that even though Aetna had no 
actual knowledge of the letter contract of December 28, 1950, 
that instrument nevertheless fitted the description of the con- 
tract secured by the bond; and Aetna is not discharged from 
liability thereon, because in the exercise of reasonable diligence 
it could and hence should have known of its existence. Aetna 
is all the more to be held to the strict tenor of its bond because 
it is in business for compensation as opposed to being an un- 
compensated and casual surety. Chapman v. Hoage, 296 US. 
526, 531 (1936), and cases there cited. Finally, since at the 
time the bond was executed the risk of Blake’s not performing 
the actual work was practically nil, the bond (which the Gov- 
ernment paid for) would correspondingly be worthless unless, 
as we contend, it covered such sequelae of Blake’s performance 
as its duty to repay excess profits if duly found under the pro- 
visions of its contract. 


B. The Government’s claim against Aetna is not barred by the 
Renegotiation Act of 1951 


In the court below Aetna sought to avoid recovery against 
it by invoking section 105(a) (4) of the Renegotiation Act of 
1951, as amended, 50 U.S.C. App. § 1215(a) (4) (1958), which 
provides that “the surety under a contract or subcontract shall 
not be liable for the repayment of any excessive profits there- 
on.” But the cited provision, as part of the Renegotiation 
Act, is subject to the definitional provisions thereof. Title 50 
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US.C. App. § 1213 (1958) sets forth the definition of “exces- 
sive profits” for purposes of the Act. “Excessive profits” there 
means “the portion of the profits * * * which is determined 
in accordance with this title [50 U.S.C. App. §§ 1211-1224] 
to be excessive.” §1213(e) (emphasis supplied). -_Here, the 
excess profits sought to be recovered were not determined to be 
such in accordance with the Renegotiation Act. Notwith- 
standing that the principal formal contract involved was con- 
cededly subject to the Act and hence might have been rene- 
gotiated under its provisions, the fact is that statutory rene- 
gotiation was not followed here; and neither Blake nor Aetna 
had a vested right to statutory renegotiation as opposed to 
the alternate procedure under express contractual provision. 
Cf. Gibbes v. Zimmerman, 290 US. 326, 332 (1983) ; United 
States v. Davio, 136 F. Supp. 423 (E.D. Mich. 1955). Since 
the excess profits in the case at bar are therefore not “excessive 
profits” within the meaning of the Renegotiation Act, the 
statutory exoneration of the surety from “repayment of any 
excessive profits” does not apply. Aetna remains liable ac- 
cording to the terms of its bond, which, as has been shown, 
covers Blake’s obligation to repay the excess profits here 
involved. 
CONCLUSION 


Wherefore, it it respectfully submitted that insofar as the 
order of the District Court granted summary judgment in favor 
of the Government against Blake, such judgment be affirmed; 
and insofar as the order of the District Court granted sum- 
mary judgment in favor of Aetna against the Government, 
such judgment be reversed with direction to enter judgment 
in favor of the Government upon its cross-motion for summary 
judgment against Aetna. 

Oxiver GascH, 

United States Attorney. 

Car W. BeLcuEr, 

Assorr A. Lzsan, 
Assistant United States Attorneys. 
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APPENDIX 
[Filed March 14, 1958] 


In rae Unrrep Starss Distaicr Court ror THE Districr 
or CoLUMBIA 


Civil Action No. 376-58 


Unrrep Srates oF AMERICA, PLAINTIFF 
v. 

Biaxe Construction Company, Inc., 33 E Sraeer SW., 
Wasurineron 4, D.C., anD THE AETNA CASUALTY AND 
Surerr Company, 1700 K Sraeer NW., WasHIneron 6, 
DC., DEFENDANTS 


ANSWER OF THE AETNA CASUALTY AND SURETY COMPANY, 
DEFENDANT 


Fiest Derens5 
The complaint fails to state a cause of action upon which 
relief may be granted. 
Sxconp Daransn 


This defendant adopts the second defense of the answer of 
the defendant, Blake Construction Company, Inc., and incor- 
porates the same herein by reference. 


Turep DEFENSE 


This defendant adopts the third defense contained in the 
answer of the defendant, Blake Construction Company, Inc., 
and incorporates the same herein by reference. 


Fourta DEFENsr 


This defendant adopts the fourth defense contained in the 
answer of the defendant, Blake Construction Company, Inc., 
and incorporates the same herein by reference. 

(1a) 
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Firra DreFaNsB 


This defendant adopts the fifth defense contained in the 
answer of the defendant, Blake Construction Company, Inc., 
and incorporates the same herein by reference. 


Srxro Dirensp 


This defendant adopts the sixth defense contained in the 
answer of defendant, Blake Construction Company, Inc., and 
incorporates the same herein by reference. 


Sevento DEFENSE 


This defendant says that it was not party to the negotia- 
tions and transactions which took place between the plaintiff 
and defendant, Blake Construction Company, Inc., prior to De- 
cember 28, 1950 and from that date to June 1, 1951 as alleged 
in the complaint nor did it have knowledge of plaintiff’s pro- 
posal to incorporate renegotiation provisions in the contract 
as alleged in the complaint; that the bond which was given 
by this defendant as surety secured the performance of the 
contract executed on or about June 15,-1951 although dated 
December 28, 1950 which said contract contained no provi- 
sion for renegotiation; that this defendant was not asked to 
execute said bond until about June 1, 1951 and executed said 
bond about June 15, 1951. 


E:euTs Derensp 


This defendant says that pursuant to the terms of Title 50 
United States Code 1191(c)(2)(e) itis not liable to the plain- 
tiff for the repayment of excessive profits under any contract. 

Alexander M. Heron 
ALExaNvrer M. Heron, 
Dickson R. Loos, 
Dickson R. Loos, 
707 Munsey Building, 
Washington 4, D.C., 
Attorneys for Defendant, The Aetna Casualty and 
Surety Company. 


3a 
CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing answer were 
served upon Oliver Gasch, Esq., United States Attorney, Ed- 
ward P. Troxell, Esq., E. Riley Casey, Bsq., Thomas M. Me- 
Grail, Esq., Assistant United States Attorneys, U.S. Court 
House, Washington, D.C., and Harry L. Ryan, Esq., Whiteford 
Hart Carmody & Wilson, $15 15th Street NW., Washington 5, 
D.C., by mailing copies of the same to them at their said ad- 
dresses, this day of March, 1958, postage prepaid. 

Alexander M. Heron. 
Arexanper M. Heron. 


[Filed February 12, 1960] 


In the United States District Court for the District of Columbia 
Civil Action No. 376-58 


Unrrep Srares oF AMERICA, PLAINTIFF 
v. 
Buaxe Consrrucrion Company, Inc., ET AL., DEFENDANTS 


PRETRIAL STATEMENT OF DEFENDANT THE ABPTNA CASUALTY AND 
SURETY COMPANY 


I. The defendant, The Aetna Casualty and Surety Com- 
pany, adopts the defenses and contentions of the defendant, 
Blake Construction Company, Inc., as set forth in its pretrial 
statement. 

II. This defendant was not party to the negotiations which 
took place between the plaintiff and the defendant, Blake Con- 
struction Company, Inc. This defendant is not bound by those 
negotiations nor any agreements which may have been reached 
in the course of them other than as stated in the formal writ- 
ten contract between the parties which was secured by the bond 
of this defendant. There is no requirement for renegotiation 
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of that contract and this defendant’s liability is in no event 
more extensive than the contract terms. 
_ III. This defendant is protected from responsibility for any 
amounts which might be payable by the Blake Construction 
Company, Inc. under the provisions of Title 50 App. U.S.C., 
Section 1191(c) (2) (e). 

Alexander M. Heron, 

ALEXANDER M. Henson, 

Dickson R. Loos, 

Dickson R. Loos, 

707 Munsey Building, Washington 4, D.C. 
Attorneys for Defendant, 
The Aetna Casualty and Surety Company. 


[Filed March 9, 1960} 


Unrrep Srates or AMERICA 
GrnreaL SERVICES ADMINISTRATION 


Washington D.C. March 2, 1960 
(City) (State) (Date) 


I hereby certify that the attached 


Exhibit A-5 Copy of Performance Bond on Contract No. GS-03-B- 
1018, dated December 28, 1950. Aetna Casualty and Surety 
Company of Hartford, Connecticut—surety. 


are true and correct copies of the originals thereof in my custody as & 
part of the official records of General Services Administration. 

In testimony whereof I, the Administrator of General Services, have 
hereunto caused the seal of the General Services Administration to be 
affixed and my name to be subscribed by the Regional Counsel, Region 3, 
of the said Administration, at the City of Washington, this 2d day of 
March 1960. 

[exax] 

Franxvry FLoere, 

+ Administrator of General Services. 
By Wri K. Camron, 
Acting Regional Counsel, Region 3. 

: (Title) 


Principal: Blake Construction Co., Inc., a corporation organized and exist- 
ing under the laws of the State of Delaware and having executive offices 
located at 38 “E” Street SW., Washington 4, D.C. 
—————— 
Surety: The Aetna Casualty and Surety Company, a Connecticut corpora- 
tion, of Hartford, Connnecticut. 

a 
Penal sum of bond (express in words| Contract No. | Date of contract 
and figures): Three hundred seventy- 

six thousand six hundred eighty-one 

dollars and thirty-eight cents, —~ G3-08-B-1018 12-28-50 


ee ee EE 
KNOW ALL MEN BY THESE PRESENTS, That we, the PRINCIPAL and 
SURETY above named, are held and firmly bound unto the United States 
of America, hereinafter called the Government, in the penal sum of the 
amount stated above, for the payment of which sum well and traly to be 
made, we bind ourselves, our heirs, executors, administrators, and suc 


cessors, jointly and severally, firmly by these presents. 


THE CONDITION OF THIS OBLIGATION IS SUCH, that whereas the 
principal entered into a certain contract with the Government, numbered 
and dated as shown above and hereto attached; 


NOW THEREFORE, if the principal shall well and truly perform and 
fulfill all the undertakings, covenants, terms, conditions, and agreements of 
said contract during the original term of said contract and any extensions 
thereof that may be granted by the Government, with or without notice to 
the surety, and during the life of any guaranty required under the contract, 
and shall also well and truly perform and fulfill all the undertakings, cov- 
enants, terms, conditions, and agreements of any and all duly authorized 
modifications of said contract that may hereafter be made, notice of which 
modifications to the surety being hereby waived, then, this obligation to be 
void ; otherwise to remain in full force and virtue. 

IN WITNESS WHEREOF, the above-bounden parties have executed this 
instrument under their several seals on the date indicated above, the name 
‘and corporate seal of each corporate party being hereto affixed and these 
presents duly signed by its undersigned representative, pursuant to au- 
thority of its governing body. 


InpIvwvAL PRIncrPaL 


InprvivaL SuRerr 
ieee net MEALS 
, as to --------..------------------[ SEAL] 


LS 


Corporate Principal : 

BuakeE Construction Co., INC., 

Business Address: 

Washington, D.C. 

By: 

Jack I. Banks, 

Title: 

President. 
en 

Corporate Surety: 

Tur Arrna CASUALTY AND SURETY COMPANY, 


(arr 
CORPORATE 
Title: SEAL] 
Bugene Fields, Attorney-in-Fact. 


$$ 


The rate of premium on this bond is $6.00 per thousand on contract price. 
Total amount of premium charged, $4,520.17. 


(The above must be filled in by corporate surety) 


UE EEE 


CrRgTrricaTE 48 TO CORPORATE PRINCIPAL 


I, Paul Blake, certify that I am the secretary of the corporation named 
as principal in the within bond: that Jack I. Bender, who signed the said 
bond on behalf of the principal, was then President of said corporation; 
that I know his signature, and his signature thereto is genuine; and that 
said bond was duly signed, sealed, and attested for and in behalf of said 
corporation by authority of its governing body. 

[CoRPoRATE SEAL] Pav. BLAKE. 


— 


INSTEUCTIONS 


1. This form shall be used for construction work or the furnishing of 
supplies or services, whenever a performance bond is required. There shall 
be no deviation from this form except as authorized by the General Services 
Administration. 
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2. The surety on the bond may be any corporation authorized by the 
Secretary of the Treasury to act as surety, or two responsible individual 
sureties. Where individual sureties are used, this bond must be accom- 
panied by a completed Affidavit of Individual Surety for each individual 
surety (Standard Form 28). 

3. The name, including full Christian name, and business or residence 
address of each individual party to the bond shall be inserted in the space 
provided therefor, and each such party‘shall sign the bond with his usual 
signature on the line opposite the scroll seal, and if signed in Maine or 
New Hampehire, an adhesive seal shall be affixed opposite the signature. 

4. If the principals are partners, their individual names shall appear in 
the space provided therefor, with the recital that they are partners com- 
posing a firm, naming it, and all the members of the firm shall execute the 
bond as individuals. 

5. If the principal or surety is a corporation, the name of the State in 
which incorporated shall be inserted in the space provided therefor, and 
said instrument shall be executed and attested under the corporate seal 
as indicated in the form. If the corporation has-no corporate seal the fact 
shall be stated, in which case a scroll or adhesive seal shall appear fol- 
lowing the corporate name. 

6. The official character and authority of the person or persons executing 
the bond for the principal, if a corporation, shall be certified by the secre- 
tary or assistant secretary, according to the form herein provided. In 
Meu of such certificate there may be attached to the bond copies of so much 
of the records of the corporation as will show the official character and 
authority of the officer signing, duly certified by the secretary or assistant 
secretary, under the corporate seal, to be true copies. 

1. The date of this bond must not be prior to the date of the instrument 
in connection with which it is given. 


—————E—————————————— ee 


[Filed March 24, 1960] 


In the United States District Court for the District of 
Columbia 


Civil Action No. 376-58 


Unrrep States of AMERICA, PLAINTIFF 
v. 


Buaxe Consrrucrion ComPaANy, INc., ET AL., DEFENDANTS 


MOTION OF DEFENDANT THE AETNA CASUALTY AND SURETY 
COMPANY FOR SUMMARY JUDGMENT 


Comes now the defendant, The Aetna Casualty and Surety 
Company, by its attorneys, and moves the Court for summary 
judgment herein in its favor against the plaintiff for the reason 


83 
that there:is no genuine issue as to any material fact and de- 
fendant The Aetna Casualty and Surety Company is entitled 
to judgment as a matter of law. 
There is attached hereto and made a part hereof the affidavit 

of Eugene Fields. 

Alexander M. Heron, 

Aumxanper M. Heron, 

Dickson Loos, 

Dicxson R. Loos, 

John A. Whitney, 

Joun A. WHITNEY, 

707 Munsey Building, Washington 4, D.C., 
Attorneys for Defendant, 
The Aetna Casualty and Surety Company. 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Motion of De- 
fendant The Aetna Casualty and Surety Company for Sum- 
mary Judgment, together with Points and Authorities in 
support thereof, were served upon Oliver Gasch, Esq., United 


States Attorney, Edward P. Troxell, Esq., John F. Doyle, Esq., 
and Francis L. Young, Jr., Esq., Assistant United States At- 
torneys, U.S. Court House, Washington, D.C.; and Harry L: 
Ryan, Esq., Whiteford Hart Carmody and Wilson, 815 15th 
Street NW., Washington 5, D.C., by mailing copies of the same 
to them at their said addresses, this 23d day of March, 1960, 
postage prepaid. 


John A. Whitney. 
Joun A. WHITNEY. 
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In the United States District: Court for the District of 
: Columbia 


‘Civil Action No. 376-58 


Untrep States oF AMERICA, PLAINTIFF 
v. 
Buaxke Construction Company, INC., ET AL, DEFENDANTS 
AFFIDAVIT OF EUGENE FIELDS 


District or CoLuMBIA, 83: 

Eugene Fields, being first aura sworn on oath deposes and 
SAYS: 

1. As Attorney in Fact on behalf of The Aetna Casualty 
and Surety Company I was authorized to and did execute a 
bond conditioned on the faithful performance of Contract No. 
GS-03-B-1013 by the Blake Construction. Company, Inc. 
Said contract was dated December 28, 1950. 

2. Neither at the time of the execution of said bond nor at 
any time prior thereto was I aware of any agreement between 
the agents of the United States of America and the. agents of 
the Blake Construction Company, Inc., arrived at either orally 
or by correspondence, which was in any way inconsistent with 
or in addition to the terms of said contract as then written. 
Neither at the time of execution of said bond nor at any time 
prior thereto did I have.any knowledge that the agents of the 
United States and the agents of the Blake Construction Com- 
pany, Inc., intended that said contract should be subject to 
renegotiation. 

3. If said contract had provided for renegotiation, I would 
not have been authorized by the Aetna Casualty and Surety 
Company to execute said bond. 

EvucENne FIEips, 
The Aetna Casualty and Surety Company, 
1700 K Street NW., Washington 6, D.C. 

Subscribed and sworn to before me, a Notary Public, this 
15th day of March 1960. 

(S) Mary E. Cusz, 
Notary Public, District of Columbia. 
My commission expires June 14, 1962. 
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[Filed March 24, 1960] 
In the United States District Court for the District of Columbia 
Civil Action No. 376-58 
Unritep States OF AMERICA, PLAINTIFF 
v. 
Buaxe ConsTruction CoMPANyY, INC., ur AL., DEFENDANTS 


MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND IN SUP- 
PORT OF MOTION OF THE AETNA CASUALTY AND SURETY COM- 
PANY FOR SUMMARY JUDGMENT 


I. Material facts as to which there is no genuine issue 


On May 1, 1951, the defendant Blake Construction Com- 
pany, Inc., entered into a contract with the plaintiff United 
States for the rehabilitation of basement space in the Pentagon 
Building. That contract was given contract number GS-03- 
B-1013. Defendant Blake as principal and defendant The 


Aetna Casualty and Surety Company as surety executed @ per- 
formance bond covering that contract. 

If the government and the defendant Blake had any prior 
or contemporaneous understanding, with respect to the terms 
of that contract, in any way inconsistent with or in addition to 
the terms of the contract as executed on May 1, 1951, relating 
to renegotiation or other matters, the defendant Aetna was not 
aware of such understanding. Furthermore, if the contract 
had provided for renegotiation, defendant Aetna would not 
have entered into a bond for its performance. 

Defendant Aetna was not a party to the letter contract of 
December 28, 1950, nor to the negotiations concerning it, and 
had no knowledge of its terms. 


lla 
[Filed August 12, 1960] 
United States District Court for the District of Columbia 
Civil No. 376-58 


Unrrep Statres or AMERICA, PLAINTIFF 
v 


Braxe Construction Co., Inc., BT AL., DEFENDANTS 


NOTICE OF APPEAL 


Notice is hereby given this 12th day of August 1960, that 
the United States of America hereby appeals to the United 
States Court of Appeals for the District of Columbia from the 
Judgment of this Court entered on the 14th day of June 1960 
in favor of Aetna Casualty and Surety Company against said 
United States of America. 

Oliver Gasch, 
Otrver GascH, 
U.S. Attorney for in and for the District of Columbia. 


Joun A. WHITNEY, Esq., 
Aumxaper M. Heron, Esq., 
Dickson R. Loos, Esq., 
407 Munsey Building, Washington 4, D.C., 
Attorneys for defendant, the Aetna Casualty and 
Surety Company. 
Harry L. Ryan, Jr., Esq., 
Wuurerorp, Hart, Cakmopy AND WILSON, 
815 16th Street NW., Washington 5, D.C., 
Attorneys for defendant Blake Construction Co., 
Ine. 


U.S, GOVERNMENT PRINTING OFFICE: 1960 


